UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7532
Summary Cal endar

GARY STEVE W LLI AMVS,
Pl ai ntiff-Appellant,
VERSUS
PEARL RI VER COUNTY SHERI FF' S DEPARTMENT, ET AL.,
Def endant s,

JOHN HYATT, Individually and
JAMVES HENRY, | ndividually,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA S90-284-R)

(July 6, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Fol | owi ng an adverse judgnment in his 8 1983 action, Gary Steve
WIllians challenges two evidentiary rulings. W AFFIRM

| .

WIllians sued the Pearl River County Sheriff's Departnent, the

Sheriff, and Deputies Hyatt and Henry under 42 U S.C. § 1983,

alleging, inter alia, that Hyatt used excessive force against

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



WIllianms when Hyatt intervened in a donestic dispute between
WIlliams and his wife in August 1987.2 The case went to tria
agai nst Hyatt and Henry, and the jury found in their favor.?3

1.

WIllianms challenges two evidentiary rulings, which excluded
evidence of Hyatt's other alleged civil rights violations, and
prevented WIllians from cross-examning Hyatt about the facts
underlying his prior conviction. We review evidentiary rulings
"only for an abuse of discretion". E.g., Davis v. Odeco, 18 F.3d
1237, 1247 (5th Cr.1994) (citing cases); Fed R Evid. 103
("[e]rror may not be predicated upon a ruling which admts or
excludes evidence unless a substantial right of the party is
affected"); United States v. Quintero, 872 F.2d 107, 113 (5th Cr
1983) (trial court has broad discretion to determne adm ssibility
of evidence), cert. denied, 496 U S. 905, 110 S. C. 2586 (1990).
"The bal ancing of probative value against prejudicial effect is
commtted to the sound discretion of the trial judge ...." United
States v. Dula, 989 F.2d 772, 778 (5th Gr. 1993), cited and quoted
in United States v. WIllis, 6 F.3d 257, 268 (5th Cr. 1993).

2 Wllianms alleged, inter al

ot her parts of his body with

alia, that Hyatt struck his face and
a flashlight.

3 WIllianms sued the Sheriff, Hyatt, and Henry in their official
and i ndividual capacities. Before trial, the Sheriff's Departnent
and the Sheriff, and the clains against Hyatt and Henry in their
official capacities, were di sm ssed.
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A

WIllianms sought to introduce evidence of Hyatt's conduct on
two other occasions. One incident occurred in 1987 (before
WIllians incident), when Hyatt allegedly discharged his firearm
several tines in pursuit of a m sdeneanor suspect. The ot her
(approxi mately six weeks after Wllians incident) involved Hyatt's
allegedly shooting two wunarnmed m sdeneanor suspects. The
defendants noved in limne to exclude this evidence, pursuant to
Fed. R Evid. 403, because of its highly prejudicial nature and
because it was "irrelevant [and] inmaterial" to the WIIlians
incident.* WIIlians responded that the incidents were probative,
inter alia, of Hyatt's "reckless and | awl ess nature".

In excluding the incidents, the district court inferred that
WIllians had offered themto show "a habit of a person pursuant to
[Fed. R Evid.] 406", i.e., Hyatt's "habit" of using his firearmin
dealing with suspects.?®

The district court concluded that the incidents were not
evidence of Hyatt's or Henry's "habit", because the incidents --

both involving Hyatt's all eged use of firearns agai nst suspects --

4 Rul e 403 provi des:

Al t hough rel evant, evidence may be excluded if its
probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the
i ssues, or m sl eadi ng t he jury, or by
considerations of undue delay, waste of tine, or
needl ess presentation of cunul ative evi dence.

5 Fed. R Evid. 406 provides that "[e]vidence of the habit of a
person ... is relevant to prove that the conduct of the person ...
on a particular occasion was in conformty with the habit...."
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could not show that Hyatt or Henry "had a regular response to a
repeated specific situation since the other situations are not
specifically the sane as the one before the Court", which did not
i nvol ve use of firearns. Conpare Fed. R Evid. 406, Advisory
Commttee Notes ("A habit ... is the person's regular practice of
meeting a particular kind of situation wth a specific type of
conduct...."). WIlians's testinony supported this conclusion.?
To the extent that the firearnms incidents were offered as
character evidence, pursuant to Fed. R Evid. 404 (that is, to
prove Hyatt's "propensity tocommt" civil rights violations), they
were "other crimes, wongs, or acts,"” and thus were inadm ssible
"to prove [Hyatt's] character ... in order to show action in
conformty therewith". Fed. R Evid. 404(b).” Further, even if
not offered to prove Hyatt's character in order to show that he
acted in conformty in the WIllianms incident, evidence of "bad

acts" nust "possess probative value that is not substantially

6 Wllians testified that he fled from Hyatt and Henry, but,
unli ke his alleged action in the other incidents, Hyatt did not
draw his firearmto subdue WIIlians, although he was arned, had the
opportunity to do so, and woul d have been acting i n accordance with
proper arrest procedure had he done so.

! W will assune that Wllianms sufficiently raised Rule 404 as
a basis for admssion. Fed. R Evid. 404(b) provides, in relevant
part:

(b) O her crines, wongs, or acts. Evi dence of
ot her crinmes, wongs, or acts is not admssible to
prove the character of a person in order to show
action in conformty therewth. It may, however
be adm ssible for other purposes, such as proof of
nmotive, opportunity, intent, preparation, plan,
know edge, identity, or absence of mstake or
accident. ...



out wei ghed by its undue prejudice", pursuant to Rule 403. U S. v.
El wood, 999 F. 2d 814, 816 (1993) (internal quotations and citations
omtted). “In determning the probative value of extrinsic
evi dence, the court should consider the overall simlarity between
the extrinsic and charged offenses"; the nore simlar the two
of fenses, the nore likely the extrinsic evidence is probative. Id.
(internal quotations and citation omtted); accord, Lamar V.
Steele, 693 F.2d 559, 561 (5th Cr. 1982), cert. denied, 464 U S.
821 (1983).

As stated, the district court concluded properly that the
firearnms incidents were not particularly simlar to the WIlIlians
i nci dent . In any event, the record does not indicate that the
firearnms incidents were offered for any purpose perm ssi bl e under
Rule 404(b), &e.g., "proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident." Fed. R Evid. 404(b). W see no abuse of discretionin

excluding the firearns incidents.?

8 In his brief, WIIlians also nmakes the bare assertion,
unsupported by any citation to authority, that the firearns
i ncidents were adm ssible for inpeachnent purposes, because Hyatt
testified that he had never violated anyone's civil rights. At
trial, however, WIlians did not attenpt to inpeach Hyatt's
testinony by referring to the firearns incidents; inpeachnent
centered only on his prior conviction, di scussed infra

Accordingly, this issue was not before the district court; and,
ordinarily, we do not consider argunents raised for the first tine
on appeal. E.g., Randol ph v. Resolution Trust Corp., 995 F. 2d 611

620 n.9 (5th Cr. 1993), cert. denied, = US |, 114 S. C

1294; see also United States v. Graves, 5 F.3d 1546, 1551-52 (5th
Cir. 1993) (where party noves successfully to exclude evidence via
motion in |imne over opposing party's objection, opposing party
must renew objection at trial in order to preserve issue for
appeal ), cert. denied, = US | 114 S. C. 1829 (1994); Abbott
v. Equity Goup, Inc., 2 F.3d 613, 627 n.50 (court wll not

- 5 -



B

WIllianms al so sought to cross-exam ne Hyatt about his prior
conviction for grand | arceny, because, WIllianms contends, it was
"very simlar" to Wllians' incident, inthat it involved a "m suse
of his authority as a |law enforcenent officer"” (the conviction
i nvol ved Hyatt's theft of noney fromsuspects during a search). In
its nmenorandum order on defendants' second notion in |limne, the
district court ruled that evidence of the prior conviction was
adm ssi ble for inpeachnent purposes. At trial, however, the
district court did not allow WIllians to question Hyatt about the
underlying facts.

Prior felony convictions may be used as inpeachnent evi dence
if the court determ nes that the evidence is nore probative than
prej udi ci al . See Fed. R Evid. 609(a); U S. v. Estes, 994 F.2d
147, 148 (5th Gr. 1993). As WIllianms concedes, the wtness
generally may be inpeached only with the basic facts regarding the
conviction -- e.g., the nunber and dates of the convictions and the
nature of the crines. US v. Gordon, 780 F.2d 1165, 1176 (5th
Cir. 1986) (citing cases, and citing Rule 609 (Ilnpeachnent by
Evi dence of Conviction of Crine)). The exam nation should not
include an inquiry into facts underlying the previous offenses.
See id. (trial court properly limted counsel's attenpt to question

W tness regarding particular facts of his previous offenses).

consider argunents not raised in district court or not properly
briefed), cert. denied, = US |, 114 S. C. 1219 (1994).
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The district court determned that Hyatt could be cross-
exam ned about whet her, and when, he had been convicted of a fel ony
and about the fact that the felony was grand |larceny; it refused,
however, to allow WIllians to seek further details. On cross-
exam nation, Hyatt stated that he had resigned fromthe Sheriff's
Departnent after being arrested for grand |arceny, that he had
st ol en $3000, and that his m sconduct invol ved actions taken during
the course of his enploynent as a deputy. It was not an abuse of
discretion to prevent Wllians fromintroducing further details.

L1,

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.



