IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7524
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CASI M RO NAJERA- BARRERA,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
(CR- L-93-55)

(May 17, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Casimro Najera-Barrera ("Barrera") was found guilty by ajury
of conspiring to possess with the intent to distribute and
possessing with the intent to distribute in excess of five
kil ograns of cocaine. He received two concurrent 121-nonth terns
of incarceration, two concurrent five-year terns of supervised

rel ease, and a $100 speci al assessnent. He appeal s.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Barrera contends that the governnent failed to prove 1) that
there was an agreenent to violate a drug law, 2) that Barrera knew
that the car he was driving contained cocaine; and 3) that there
was no duress involved. He is m staken.

I

At trial, Barrera testified to the followng. He was forced
to drive the vehicle in which the cocai ne was secreted. Anonynous
peopl e called himon the tel ephone and threatened to kill his son
and pregnant wife if he did not cooperate, beginning in Qctober
1992. These anonynous i ndividuals sent "two pink slips bel ongi ng
to the car" (docunents to effect title transfer and regi stration),
and Barrera then had ownership of two vehicles placed in his nane.
He did not go to the police because the anonynous i ndividuals
threatened to harmhis famly and told himnot to tell anyone. He
al so planned to find out who these people were so that he could
turn themin, but never found out who they were. |n February 1993,
four nonths hence, the individuals called again and told himthat
a car was parked near his hone, which he was to drive to Puebla,
Mexi co. He drove the car to Mexico, spent three days in transit,
and remained in Puebla nore than ten additional days prior to
flying back to San D ego. He did not know how the anonynous
i ndi viduals got his tel ephone nunber or how they picked himto do
t he j ob.

A reasonable trier of fact could have chosen to disbelieve

Barrera's story regarding duress, especially in the light of the



fact that he did not call the police, did not pursue his
alternatives within the five nonths, and did not denonstrate that
those alternatives were foreclosed. Hi s argunent fails. See U.S.
v. Gant, 691 F.2d 1159, 1163-64 (5th Gr. 1987).
I

Barrera's challenge to his possession conviction hinges on
whet her he knowi ngly possessed the cocaine found in his vehicle.
He admts that he possessed the car and that the drugs were found
inthat car. He also testified that he thought he was transporting
sonething illegal into Mexico, checked the car, but could not find
anything. The nere fact that he checked the car indicates that his
suspi ci ons were aroused.

Furthernore, Barrera was extrenely nervous when he arrived at
t he border checkpoint. As he handed his resident alien card to the
Border Patrol officer, his hand was shaking visibly. He was also
nervous during the search of the vehicle. Additionally, over ten
kil ograns of cocaine with the val ue in excess of $800, 000 was found
inthe car, and the jury "was entitled to consider the unlikelihood
that the owner of such a large quantity of narcotics would all ow
anyone unassociated" wth the venture to transport and be

responsible for them See U.S. v. Chavez, 947 F.2d 742, 745 (5th

Cir. 1991) (addressing a defendant's presence during unl oadi ng).
Al so, an inspection of Barrera' s vehicle at the checkpoint reveal ed
fresh tool marks on sone of the bolts tothe car's firewall (behind

whi ch was found the secret conpartnent containing the contraband),



as well as sone mssing bolts. See U.S. v. Shabazz, 993 F. 2d 431,

442 (5th Gr. 1993) (noting fresh nicks on screws holding down
strips covering secret container).

Still further, Barrera's explanation of the events seens
unlikely. He contends that individuals picked himat random had
himtransfer the car title to his nanme, instructed himto drive to
Mexi co, |eave the car, fly honme, then fly back to Mexico, and then
drive the car hone, all over the span of approximately five nonths.
A less-than-credi ble explanation can be part of the "overall
circunstantial evidence from which know edge nmay be inferred."

US v. Arozl-Amaya, 867 F.2d 1504, 1512 (5th Gr.), cert. denied,

493 U. S. 933 (1989). A reasonable jury could reject Barrera's
expl anation and accept the governnent's version of the facts. See
Garza, 990 F.2d at 175.

1]

Barrera next argues that the governnent failed to prove that
an agreenent to violate drug | aws exi sted, that Barrera knew of the
agreenent, and that he joi ned the conspiracy voluntarily. However,
Barrera admts driving to and fromMexico at the direction of other
i ndi vidual s, establishing an agreenent. Having failed to prove
that he acted wunder duress, his argunent regarding the
vol untari ness of his participation fails. Based on the evidence of
Barrera's participation in the telephone calls, and his conduct
regarding the transportation of the drugs, a reasonable trier of

fact could conclude that Barrera knew of the agreenent. Hi s



challenge to the sufficiency of the evidence regarding his
conspiracy conviction fails.
|V
Finally, Barrera contends that the prosecution's conments
during closing argunent deprived himof a fair trial. H s argunent
IS unpersuasive. Barrera did not object during closing argunent,
and thus failed to preserve his claimfor appeal. Therefore, it is

reviewed for plain error. Plain error is error that is obvious and

that affects the defendant's substantial rights. US. v. Q ano,
U. S. , 113 s.a. 1770, 1776-78, 123 L.Ed.2d 508 (1993).
Whet her the error should be reviewed is left to the appellate

court's discretion. U.S. v. Rodriguez, 15 F.3d 408, 415-16 (5th

Cir. 1994).

In his closing argunent, the prosecutor stated that the
defendant "actually left his pregnant wife . . . and this child
who's under threat, and he went to go live with another woman, a
girlfriend." Barrera argues that the comments are irrel evant and
unfairly prejudicial. Wen asked whether he went to live with the
ot her woman because individuals were threatening his son, he
replied in the negative and stated that he "didn't want to be at
the house so they wouldn't look for [him there."

During closing argunent, the prosecutor discounted Barrera's
duress argunment by pointing out that although Barrera testified
that he had left his house so it would be safer for his wife, his

wfe did not testify, did not corroborate the duress defense, and



did not indicate that Barrera had told her of the threats. A
prosecutor may comment on the evidence during closing argunent and
may suggest what conclusions the jury should draw regarding the

i ssues properly presented to it. US. v. Phillips, 664 F.2d 971

1030 (5th Gir. 1981), cert. denied, 457 U.S. 1136 (1982). The

district court did not conmt plain error by allowng the jury to
consi der the prosecutor's statenents.
\Y
For the reasons set forth above, the judgnment of the district

court iIs

AFFI RMED



