IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO 93-7518
Summary Cal endar

UNI TED STATES OF AMERI CA, Pl ai ntiff-Appell ee,
ver sus
JOSE ALFREDO LAZCANQG, Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA-L-93-51 (CR-L89-38)

(Sept enber 23, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM:

On April 4, 1989, Defendant-Appellant Jose Al fredo Lazcano
("Lazcano") was found guilty by a jury of thirteen counts of
conspiracy to possess with intent to distribute heroin and cocai ne
in varying anmounts.? The court sentenced him to 72 nonths of
i nprisonnment on each count to run concurrently, followed by

concurrent five-year terns of supervised rel ease. Wil e his appeal

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that his opinion should not be published.

2 Lazcano was charged with fourteen counts. The jury
acquitted him of Count Two, which charged conspiracy to possess
wth intent to distribute | ess than 500 grans of cocai ne.



was pendi ng, Lazcano filed a notion to vacate judgnent, alleging a
conflict of interest based on his counsel's prior representation of
Jesus Llanes ("Llanes"), al/k/a "Yanez"3. The district court
construed the pleading as a notion for a new trial and denied the
not i on. He then filed a notion for reconsideration. The court
noted that Lazcano's conplaints could only be properly addressed on
return of the case fromthe Fifth Crcuit and invited Lazcano's
counsel, Oscar Pena ("Pena"), to respond by affidavit to Lazcano's
allegation of a conflict of interest.

After this Court affirmed Lazcano's conviction, Lazcano
reargued his notion to vacate, arguing that he received i neffective
assi stance of counsel because his trial counsel had a conflict of
interest. The district court denied the notion. Lazcano did not
appeal the denial of his notion, but filed another notion for
appoi ntnent of counsel. The court denied the notion after
construing it as an untinely notice of appeal. Lazcano then filed
a notion for new trial based on newly discovered evidence that
Ll anes acted as an i nfornmer by introducing Lazcano to a Gover nnent
agent and that Llanes was not called as a witness at trial. The
court denied the notion, and Lazcano did not appeal.

Lazcano subsequently filed a notion to nodify his sentence
pursuant to 18 U.S.C. 8 3582(c)(2) and 28 U.S.C. 8 2255. In his 8§
2255 notion, Lazcano alleged that he was entitled to habeas relief

because he presented newl y di scovered evi dence that woul d probably

3 "Yanez" is the Spanish pronunciation of Llanes. R 2,
14.



result in an acquittal, that he received i neffective assi stance of
counsel, that his offense | evel was not properly conputed and that
he shoul d have been awarded a two-1| evel reduction for acceptance of
responsibility. The district court denied both notions. He then
filed a motion for reconsideration of the denial of his § 2255
notion and a notion for rehearing on his 8 3582(c)(2) notion, both
of which were denied. W AFFIRMin part, and REVERSE and REMAND i n
part.
FACTS

Victor Lugo ("Lugo"), a nenber of the Drug Enforcenent
Adm ni stration ("DEA") task force in Laredo, Texas, was introduced
to Lazcano in an undercover capacity on July 28, 1988. Lazcano
told Lugo that he was | ooking for a heroin supplier for custoners
out si de of Laredo.

Lugo was al so assigned to another investigation involving a
heroin supplier from Mexico nanmed Sal vador Alfaro ("Alfaro") who
suppl i ed Lazcano with about two grans of heroin as a sanple. After
recei ving the sanple, Lazcano told Lugo that he woul d need several
addi ti onal ounces of heroin so that he could distribute themto his
peopl e in Corpus Christi.

On August 16, 1988, Lazcano received two ounces of heroin
worth $9,000. However, no noney was exchanged because Lugo told
Lazcano that the source, Alfaro, was fronting the heroin. Lugo and
Lazcano agreed that Lazcano woul d provide Lugo the noney after he
sold the heroin and that Lugo would then pay the source.

On August 23, 1988, Lazcano told Lugo that he had sources who



coul d supply cocai ne for between $750 and $900 per ounce, and Lugo,
pretending to be a drug trafficker, offered to find Lazcano a
cust oner. Then on August 29, 1988, Lugo introduced Lazcano to
Johnny Whitley ("Wihitley"), an investigator with the Departnent of
Public Safety, who was posing as Lugo's buyer. Lazcano gave
Whitl ey an ounce of cocaine in exchange for $900. Lazcano told
Whitley that he could supply himw th nore cocai ne at a good price.
On August 31, 1988, Lazcano told Lugo that he could get a kil ogram
of cocaine for $22,000.

By Septenber 6, 1988, Lazcano had not yet paid Lugo for the
heroin. Lazcano offered Lugo a stol en pickup truck worth $5000 as
partial paynment. Lugo refused, saying that his source needed cash.
On Septenber 7, 1988, Lugo, Whitley and Lazcano net, and Lazcano
reported that his source was having problens, but that he m ght be
able to get thema kil ogram of cocaine at a better price than the
$22,000 he had previously quoted. Wiitley stated that he would
take a kilogram of cocaine if Lazcano could get it.

Lugo and Lazcano arranged to neet again on Septenber 12, 1988
so that Lazcano could pay Lugo the noney owed himfor the heroin.
I nstead Lazcano's wfe arrived and handed him an envel ope
contai ning $1000. On Septenber 14, 1988, Lugo spoke with Lazcano
by tel ephone, and Lazcano told Lugo that his sources were in route
W th several ounces of cocaine. Lugo and Lazcano net the foll ow ng
day, and Lazcano gave Lugo $500 toward the heroin debt. They
di scussed getting nore cocaine for Wiitley. Lazcano called Lugo

| ater that evening and said that his cocai ne source never showed up



and that he had an ounce of heroin that he needed to sell.

Thr ough anot her i nvestigation, Lugo knewthat G| berto Fl ores-
Hi noj osa ("Fl ores-Hi nojosa") was i nterested i n buyi ng a kil ogram of
her oi n. Lugo arranged Lazcano and Flores-H nojosa' s daughter
Margie Garcia ("Garcia") to neet on QOctober 5, 1988. At the
nmeeting, Lazcano gave Garcia one-half ounce of heroin, worth
approxi mat el y $2500, after Lugo agreed to of fset the heroin agai nst
the debt owed Lugo's heroin source.

Lugo and Lazcano net again on Cctober 11, 1988 to discuss
selling cocaine to Wiitley, at which tinme Lazcano paid Lugo $800.
Lazcano sold Whitley another ounce of cocaine for $1000. After
Lugo stated that Witley was interested in purchasing a |arger
quantity of cocai ne, Lazcano told himthat he coul d probably supply
himwi th a kil ogramfor $20, 000 and gave hi mhis hone phone nunber.

Fromthat point forward, Lazcano dealt directly with Witley.
On Qctober 18, 1988, Wiitl ey call ed Lazcano to di scuss t he purchase
of a kil ogramof cocai ne. Wen they net the next day, Lazcano said
that he did not have the kilogram but that his suppliers could
bring five kil ograns. Wiitley said that he only wanted one
kilogram On Cctober 28, 1988, Witley called Lazcano and Lazcano
told hi mthat the cocaine had not arrived. Witley called Lazcano
again on Cctober 30, 1988 when Lazcano told him the cocai ne had
arrived and to cone to San Antonio to get it. Witley arranged to
nmeet Lazcano that afternoon, but before termnating his tel ephone
conversation with Lazcano, and after he thought that Lazcano had

hung up the phone, Witley identified hinself as an investigator



for purposes of the recording that he had made. Whitley had no
further contact with Lazcano.

On Novenber 8, 1988, Lazcano told Lugo that his friend Witley
was a "narc" and descri bed how he had stayed on the tel ephone and
heard himidentify hinself as an investigator. Lazcano expl ai ned
t hat was why he had not delivered the cocaine. Lazcano told Lugo
that he and his cocai ne sources were going to set Wiitley up and
"get rid of him" He told Lugo that he was still willing to sel
a kilogram of cocaine, but that it would be from a different
sour ce.

Due to an adm nistrative error, Lazcano received a letter from
the DEA stating $500 of his nobney was being forfeited. Lazcano
then began to suspect that Lugo was a "narc." Lugo tenporarily
convi nced Lazcano to ignore the DEA letter. Lazcano nade one nore
paynment toward the two-ounce heroin purchase. On Novenber 30
1988, Lugo and Lazcano di scussed Lazcano delivering five ounces of
cocai ne, but the deal never materialized. Lazcano was arrested on
January 23, 1989.

Lazcano testified at trial that he was introduced to Lugo by
a friend. Lugo told himthat he could nake a | ot of nopney selling
drugs, and that he would only get probation if he were caught
because it would be his first offense. Lazcano stated that he was
interested in the of fer because he needed noney for an operati on on
his son's ears.

Lazcano adm tted taking the sanples of herointo distribute to

his friends. Wen no one wanted to buy it, Lugo would not take it



back, but suggested that Lazcano cut the heroin and sell it in
pi eces. Lazcano never nade any noney on the heroin transactions
because his wife accidentally threw sone of the heroin away and
Lazcano gave back to Lugo one-half ounce of the heroin. Lazcano
admtted that he delivered heroin to three or four people in Corpus
Christi, but that they said the price was too high. The noney he
paid to Lugo cane out of his own pocket.

Lazcano testified that Lugo asked himto supply himw th the
cocai ne as a favor, and Lazcano conplied with his request in order
to buy nore tinme to pay Lugo back for the heroin. He received a
free sanple of cocaine in the bar and delivered an ounce to
Wit ey.

DI SCUSSI ON

A federal prisoner may nove to vacate, set aside, or correct
his sentence under 28 U S. C. 8§ 2255 if: 1) the sentence was
inposed in violation of the Constitution or laws of the United
States; 2) the court was wthout jurisdiction to inpose the
sentence; 3) the sentence exceeds the statutory nmaxi num sentence;
or 4) the sentence is "otherw se subject to collateral attack." 28
US C 8§ 2255; see United States v. Cates, 952 F.2d 149, 151 (5th
Gir.), cert. denied, __ US. _, 112 S.Ct. 2319, 119 L.Ed.2d 238
(1992).

A person who has been convicted and has exhausted or waived

n >

his right to appeal is presuned to have been fairly and finally
convicted.'" United States v. Shaid, 937 F.2d 228, 231-32 (5th Cr

1991) (en banc) (citation omtted), cert. denied, = US |, 112



S.C. 978, 117 L.Ed.2d 141 (1992). "[A] collateral challenge may
not do service for an appeal.'" 1d. at 231 (citation omtted).

On direct appeal, Lazcano raised two grounds of error; the
i ndi ctment was nmul tiplicious and the evi dence was not sufficient to
support a conviction. He nowraises additional issues, several of
which revolve around the status of Llanes, the Governnent
informant, and the person who Lazcano alleges introduced himto
Lugo.

Motion for New Tri al

Lazcano chal |l enges the denial of his notion for new trial on
the ground of his recent acquisition of new evidence that LI anes
was cooperating with the Governnment when he introduced Lazcano to
Lugo, and that Llanes received a |l esser sentence in a prior case
for his cooperation. Lazcano asserts that this evidence woul d have
acquitted himof the instant conviction.

Lazcano did not appeal the district court's May 2, 1991 order
denying his notion for a newtrial. This Court nust exam ne the
basis of its jurisdictiononits own notion if necessary. Msely v.
Cozby, 813 F.2d 659, 660 (5th Cir. 1987). The tinme limtation for
filing a notice of appeal is jurisdictional, and the lack of a
tinmely notice mandates di sm ssal of the appeal. United States v.
Garci a- Machado, 845 F.2d 492, 493 (5th Cr. 1988). Lazcano's
appeal of the denial of his notion for newtrial nmust therefore be
di sm ssed.

New Evi dence

Because Lazcano argued in his 8 2255 notion that he had newy



di scovered evidence that would "probably acquit” him and he
appeal ed t he denial of that notion, we will address his argunment on
appeal that he is entitled to habeas relief based on the newy
di scovered evidence. Al l egations of error that are not of
constitutional or jurisdictional nmagnitude, and that could have
been raised on direct appeal, may not be asserted on collatera
reviewin a 8 2255 notion. United States v. Capua, 656 F.2d 1033,
1037 (5th Gr. 1981). Such errors wll be considered only if they
coul d not have been rai sed on direct appeal, and, if not corrected,
woul d result in a conplete mscarriage of justice. Shaid, 937 F. 2d
at 232 n.7. The Suprene Court has held that "[c]lains of actual
i nnocence based on newy discovered evidence have never been held
to state a ground for federal habeas relief absent an independent

constitutional violation. Herrera v. Collins, __ US |
113 S. . 853, 860, 122 L.Ed.2d 203 (1993).

By arguing that he received ineffective assistance of
counsel, Lazcano asserts an independent constitutional violation.
He contends that his retained trial counsel, Pena, had a conflict
of interest from having represented Llanes in a prior crimna
proceedi ng. Lazcano argues that Pena knew Ll anes had set him up
because Pena represented Llanes in a case where Ll anes made a pl ea
bargain for a |esser sentence if Llanes would help Lugo get the
defendant into the drug business. Pena never infornmed Lazcano
about the prior representation, and used a fal se nanme for LI anes

during trial so that Lazcano woul d not di scover Pena's disloyalty.

Lazcano further argues that Pena was i neffective in that he did not



call Llanes as a witness in order to reveal his agreenent to help
the Governnent. Evi dence of that agreenent nmay have allowed
Lazcano to establish an entrapnent defense.

Whet her the facts in a particular case give rise to a conflict
of interest is a mxed question of law and fact to be reviewed de
novo. See Strickland v. Washington, 466 U S. 668, 698, 104 S. C.
2052, 80 L.Ed.2d 674 (1984). To establish a Sixth Amendnent
violation in this context, the novant nust denonstrate that a
conflict of interest adversely affected his counsel's perfornmance.
Cuyler v. Sullivan, 446 U. S. 335, 348, 100 S.C. 1708, 64 L.Ed.2d
333 (1980). A "conflict of interest"” exists when defense counsel
pl aces hinself in a position conducive to divided |loyalties. United
States v. Carpenter, 769 F.2d 258, 263 (5th Cr. 1985). Prejudice
is presuned when the defendant denonstrates that counsel actively
represented conflicting interests and that an actual conflict of
i nterest adversely affected counsel's performance. United States v.
McCaskey, 9 F.3d 368, 381 (5th Gr. 1993), cert. denied,
__US __, 114 S.Ct. 1565, 128 L.Ed.2d 211 (1994). An "adverse
effect” is a | ess onerous standard than the prejudice requirenent
normal ly required by Strickland, and injury sufficient to justify
reversal is presuned fromthe show ng of adverse effect. Id.

Whet her Pena had an actual conflict of interest cannot be
determned fromthe record. Pena swore in his affidavit that once
he learned of Llanes' presence at the initial neeting between
Lazcano and Lugo, he requested Lazcano to permt himto w thdraw

fromthe case. He stated that Lazcano refused, assuring himthat

10



Ll anes had nothing to do with the drug deal s between Lazcano and
Lugo. Pena also attested that Lazcano never requested that LIl anes
be called as a witness and, in fact, insisted that LlIanes had
nothing to do with his case.

Despite Pena's disclosure of his prior representation, if Pena
had arranged a plea bargain in Llanes' case wherein Llanes was to
receive a | esser sentence for assisting in Lazcano's arrest, Pena
m ght not have wanted to jeopardize that plea agreenent by having
Ll anes testify for Lazcano in support of Lazcano's entrapnment
def ense. Thus, if Pena knew that Llanes acted as a CGovernnent
i nformant when he introduced Lazcano to Lugo and did not cal
Llanes to testify as to this in Lazcano's trial, Pena's perfornmance
was arguably "adversely affected" by his divided I|oyalties,
regardl ess of what Lazcano m ght have told him

Pena' s assertion that he requested Lazcano to permit himto
W t hdraw supports the precept that Pena's |oyalties may have been
divided. The affidavit, however, is unclear regarding what Pena
knew about LI anes' precise status when he introduced Lazcano to
Lugo, and what sort of deal Pena was privy to on behalf of LI anes.
Moreover, by virtue of Lazcano's argunent that Llanes' role
constitutes newy di scovered evi dence, Lazcano coul d not have known
what Ll anes' involvenent was at the tinme of his trial, or howit
coul d have hel ped his entrapnent defense. Because the record is
unclear, a determ nation nust be nade regarding Llanes' role in
Lazcano's case and what Pena knew about it. See United States v.

Bart hol omew, 974 F.2d 39, 41 (5th G r. 1992) (8 2255 notion can be

11



denied wthout a hearing only if the notion, files, and records of
the case conclusively show that the prisoner is entitled to no
relief).
Prosecutorial M sconduct

Lazcano further asserts that he is entitled to habeas relief
based on prosecutorial m sconduct. First, Lazcano argues that the
Governnent permtted Lugo to parade hinself before the jury in
false colors by hiding his relationship with Llanes. |t appears

that Lazcano is referring to Lugo's msspelling of LlIlanes' nane as

Ganez" as evidence of this transgression. Lazcano adds that the
prosecutor should have disclosed to the court and the jury that
Llanes was to receive a lighter sentence because Lazcano was
i ndi ct ed. Because we find that Llanes' status as a Governnent
i nformant cannot be determ ned fromthe record, we nust remand for
further consideration, including an evidentiary hearing, if
necessary.
Sent enci ng

Lazcano chal |l enges his sentence on two grounds: 1) that his
of fense level was inproperly calculated because the Governnent
coul d have stopped at the first drug transaction but instead caused
himto engage in further transactions, and 2) that he was entitled
to a dowmmward departure for acceptance of responsibility.
Relief under 28 US C 8§ 2255 is reserved for
transgressions of constitutional rights and for a narrow
range of injuries that could not have been raised on
direct appeal and would, if condoned, result in a
conplete m scarriage of justice.

United States v. Vaughn, 955 F.2d 367, 368 (5th GCr. 1992). A

12



district court's technical application of the sentencing guidelines
is not of constitutional dinension. |d.

As not ed above, a nonconstitutional claimthat coul d have been
raised on direct appeal, but was not, may not be raised in a
coll ateral proceeding. Shaid, 937 F.2d at 232 n.7. W find that
Lazcano's argunents regarding his sentence do not raise
constitutional clainms and could have been resolved on direct
appeal. See United States v. Smth, 844 F.2d 203, 206 (5th Cr.
1988) .

CONCLUSI ON

Havi ng found that the record is uncl ear regardi ng LI anes' role
as a Governnment agent and Pena's know edge of that role, we REVERSE
the district court's denial of Lazcano's 8§ 2255 notion to nodify
his sentence, and REMAND for proceedings consistent with this

opinion. Al renmaining issues on appeal are AFFI RVED
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