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RHESA HAVKI NS BARKSDALE, Circuit Judge:?

Pursuant to nunerous clains of error, nost of which are
frivol ous, Danny McGee chal l enges his conviction and sentence for
second degree nurder. W AFFIRM

| .

On Septenber 2, 1992, Thomas Al an Byramwas nurdered at a rest

area on the Natchez Trace Parkway (a federal enclave) in

M ssi ssippi. According to McCGee, Byramnade honbsexual advances to

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



him MGCee got a netal pipe fromhis truck, and struck Byramw th
it; Geg D ngler took the pipe and struck Byramseveral nore tines.

McCGee and Dingler were charged wth first degree nurder, in
violation of 18 U S.C. 88 2, 7(3), and 1111, and conspiracy to
commt nmurder, inviolation of 18 U.S.C. § 1117. MGCee's notion to
sever the trials was granted.? As noted, McCGee testified at trial;
and, at the close of the evidence, his notion for acquittal on the
conspiracy charge was granted. The jury found himguilty of second
degree nurder wi thout preneditation. MGee was sentenced, inter
alia, to 180 nonths inprisonnent.

.

In raising issues on appeal, MGee has enployed the sel dom
successful "shotgun approach”. H's challenges to his conviction
i ncl ude t he adm ssion of both a recorded t el ephone conversati on and
his post-arrest statenment to authorities, the sufficiency of the
evi dence, the exclusion of evidence of the victims crimnal
record, the district court's refusal to instruct the jury on
justifiable homcide and its response to a jury question, and the
denial of his notion for a newtrial on the ground that one of the
jurors suffered from narcol epsy. Concerning his sentence, he
contends that he should have received a reduction in his offense
| evel for acceptance of responsibility, that prior m sdeneanor

convictions should not have been considered in calculating his

2 Dingler was also convicted of second degree nurder; his
conviction was affirned on appeal. United States v. Dingler, No.
93-7643 (5th Cr. Apr. 1, 1994) (unpublished).
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crimnal history score, and that he was entitled to a downward
departure because the victims conduct provoked the nurder.
A

On Septenber 7, five days after the incident, Dingler was
arrested on an unrel ated charge, along with David Crunby. D ngler
told Crunby about the nurder, and Crunby apparently told the
authorities. Wen questioned by the FBI, Dingler agreed to pl ace
a nonitored and recorded tel ephone call to MGee, during which
McCGee nmade incrimnating statenents. McCGee contends that his
recorded conversation should have been suppressed because the
Governnent did not prove that Dingler consented voluntarily to the
recor di ng.

"[T] he consent required for the admssibility of a tape
recording is a question of fact to be determned fromthe totality
of circunstances”. United States v. Gonez, 947 F.2d 737, 738 (5th
Gir. 1991), cert. denied, ___ US __ , 112 S. C. 1504 (1992).
"Qur task on appeal is limted to determning whether there was
sufficient evidence to support the district court's finding of
fact, a finding we nust accept unless clearly erroneous". | d.
Al t hough the Governnent has the burden of proving that Dingler
consented, "in nost cases the requisite consent is deened extant
where "the informant placed the tel ephone call knowing that it
woul d be recorded'”. Id. (quoting United States v. Kol odziej, 706
F.2d 590 (5th Cir. 1983)).

At a hearing conducted outside the presence of the jury, FB

Agent Denhamtestified that D ngler wanted to cooperate and agreed



to place the call to McGee; that Dingler signed a consent formin
whi ch he agreed to allow the authorities to nonitor and record the
call;® and that state investigator Pickens and Natchez Trace Ranger
Atkins were present when Dingler signed the form In addition

Pickens testified that D ngler signed the consent formand that he
was present when Dingler nmade the call. This evidence is
sufficient to support the consent finding.

W reject MCGee's contention that Dingler's testinony was
necessary for finding consent. MGCee called Dingler as a w tness,
but Dingler invoked his Fifth Amendnent privilege and refused to
testify. MGCee nmaintains that the Governnent shoul d have granted
Dingler imunity to testify as to his consent. We di sagree.
Denham s testinony, the tape and its contents, and the consent form
signed by Dingler in Denhamis presence were sufficient to
denonstrate consent; Dingler's testinony was not necessary. Cf
Gonez, 947 F.2d at 738 (finding of consent not clearly erroneous
despite co-defendant's testinony that no one sought his consent to
record a tel ephone conversation with defendant).*

B

3 The consent form apparently made part of the record for
identification only, is not included in the record on appeal.

4 McCGee's assertion that the Governnent had anple tine to obtain
a warrant for electronic surveillance, evenif true, is unavailing,
because it is not "unlawful ... for a person acting under col or of
law to intercept a wire, oral, or electronic comrunication, where
such person is a party to the communi cation or one of the parties
to the communi cati on has given prior consent to such interception”
18 U.S.C. § 2511(2)(c).



McCGee asserts that a statenent he gave to Denham shoul d have
been suppressed because Denham told him falsely that the autopsy
revealed that the first blow killed Byram 1In fact, the autopsy
report states that the cause of death was "[c]erebral edema and
henorrhage due to extensive head trauma" and that Byram"died as a
result of nmultiple blows to his head". MGee clains that Denham s
statenent was calculated to foster renorse and guilt so that he
would admt to a nurder he did not commt.

"The governnent has the burden of proving by a preponderance

of the evidence that [ McGee] voluntarily waived his rights and t hat

the statenent[] he nmade [was] voluntary”. United States v. Rojas-
Martinez, 968 F.2d 415, 417 (5th Gr. 1992), cert. denied, U S.
_, 113 S . 828 (1992), and cert. denied, = US |, 113 S
Ct. 995 (1993). "Voluntariness depends upon the totality of the
ci rcunst ances and nust be eval uated on a case-by-case basis". Id.
at 418. "We treat the district court's findings of fact as valid

unless clearly erroneous but make an independent review of the
| egal concl usion of voluntariness". |d.

Before adm tting the statenment in evidence, the district court
conducted a hearing outside the presence of the jury. At that
heari ng, Denhamand Pi ckens testified that McGee was advi sed of his
rights, stated that he understood them waived them voluntarily
answered questions, and later signed a witten statenent. Denham
admtted on cross-exam nation that he had asked McGee, "would it
surprise you if the autopsy indicated that the first blow killed

[Byram", in an "effort to see if [McCGee] was trying to mnimze



his own involvenent". MGCee testified at the suppression hearing
that he admtted killing Byramonly because he had already adm tted
stri king Byram once, and because Denhamtold himthat the autopsy
revealed that the first blow killed Byram Pi ckens, who was
present when McCGee gave his statenent, testified that he did not
recall Denham telling McGee that the autopsy revealed that the
first blow killed Byram

Even assum ng that MGee's version about Denhamls coment is
correct, our court has held that ""there is nothing inherently
wong wth efforts to create a favorable climate for confession.
Nei t her “mere enotionalismand confusion,' nor mere trickery' wll
al one necessarily invalidate a confession'". Self v. Collins, 973
F.2d 1198, 1205 (5th Gr. 1992) (quoting Hawkins v. Lynaugh, 844
F.2d 1132, 1140 (5th Cir.), cert. denied, 488 U.S. 900 (1988)),
cert. denied, US|, 113 S C. 1613 (1993). Whet her
McCee's statenent was voluntary is viewed in light of the totality
of the circunstances, which include the followng: (1) MGee was
advi sed of his rights and validly waived them (2) he had al ready
confessed to striking Byram before Denham nade the alleged
statenent; and (3) prior to the hearing on the admssibility of
McCee's statenent, the physician who perforned the autopsy had
testified that any of Byraml s head wounds woul d have been fatal if
left untreated. W also note that McCGee's statenent to Denham was
generally consistent with his testinony at trial. Considering al

of these circunstances, we hold that McCGee's statenent was given



voluntarily. Accordingly, the district court did not err in
admtting it.
C.
McCGee contends that the evidence is insufficient to prove
either that he killed Byramor that he ai ded and abetted Dingler in
doing so. "W reviewa claimof insufficiency to determ ne whet her

a rational trier of fact could have found each of the substanti al

el emrents beyond a reasonable doubt". United States v. Rojas-
Martinez, 968 F.2d at 420. "We view all facts and credibility
choices in the light nost favorable to the verdict". | d.

"[ S] econd degree murder under the federal statute [18 U S. C 8§
1111] includes (1) the physical elenent of unlawfully causing the
death of another, and (2) the nental elenent of malice, satisfied
either by an intent to kill, an intent to cause serious bodily
injury, or the existence of a depraved heart". United States v.
Browner, 889 F.2d at 552. MGCGee was al so charged with aiding and
abetting Dingler in the nurder, in violation of 18 U S.C. § 2.°
That statute "inposes crimnal liability on anyone who associ ates
inacrimnal venture, shares the principal's crimnal intent, and

engages in affirmative conduct designed to make the venture

succeed". United States v. Villarreal, 963 F.2d 725, 730 (5th
Cr.), cert. denied, = US |, 113 S. C. 353 (1992).

5 The ai ding and abetting statute provides that "[w hoever
aids, abets, counsels, comuands, induces or procures [the]
comm ssion” of "an offense against the United States" "is
puni shable as a principal". 18 U S. C. § 2(a).
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The evi dence, including McGee's testinony, nmay be summari zed
as follows. On Septenber 2, 1992, McGee and Dingler stopped at a
rest area on the Natchez Trace, talked with Byram and left to
pur chase beer. When they returned, Byram was still there; the
three resuned conversation, including about Byranis painting.
Byramstated that he preferred to paint nude males, and told MCee
and Dingler that he was a honpbsexual. According to McGee, Byram
made honpbsexual advances toward him pulling on his shorts. MCee
went to his truck (parked about 60 feet away), got a netal pipe,
returned, and intentionally swing it at Byram striking himin the
head. Dingler then took the pipe fromMGCee, and struck Byramw th
it several nore times. Dingler conceal ed Byranis body by draggi ng
it tothe rear of the restroomarea, where he struck Byram several
nmore tines. (The nedical exam ner testified that Byramdied from
cerebral edema and henorrhage caused by nultiple blows to his head,
and that, as noted, any of the head wounds coul d have been fatal if
| eft untreated. Neither McGee nor Dingler nade any attenpt to seek
medi cal assistance for Byram)

Di ngl er then gave the pipe back to McCGee, who put it back in
the truck. Dingler drove away in Byramis car. MGee left in his
truck; a few mnutes later, he picked up D ngler, who had run
Byramis car off the road seven mles from the rest area. They
threw the pipe and Dingler's bloody clothing into a creek, and
spent the night in MGee's truck. The next day, they went to

Al abama, called McGee's girlfriend,® and asked her to neet them

6 The girlfriend was married to McGee at the tine of trial.

- 8 -



They told her what had happened at the rest area, and she returned
themto M ssissippi.

It goes wthout saying that this evidence is nore than
sufficient for the jury to conclude that McGee commtted second
degree nurder, or aided and abetted Dingler init. This contention
is frivol ous.

D

McCGee contends next that the district court erred by
precl udi ng evidence pertaining to Byrams July 7, 1992, Ti shom ngo
County Justice Court conviction (two nonths before the nurder) for
loitering, indecent exposure and solicitation of prostitution. The
district court granted the Governnent's notion in limne to
prohibit evidence of the conviction, ruling that "specific
instances are not adm ssible to show a trait or character, so
[McGee] will have to bring in sonebody to testify what [Byram s]
reputation is as being a honosexual or neking advances or
what ever . McCee asserts that evidence of the conviction was
adm ssi ble under Fed. R Evid. 404(a)(2) and 405(b), to show
Byram's propensity to conduct hinself in a honbsexual manner at a
rest stop in the sanme general area as where the nmurder occurred,
and within two nonths of it.

"[We review the district court's ruling regarding the
exclusion of character evidence against an abuse of discretion
standard”". United States v. Marrero, 904 F.2d 251, 260 (5th Cr.),
cert. denied, 498 U S. 1000 (1990). Rul e 404(a) provides the

general rule on admssibility of such evidence. It "is not



adm ssible for the purpose of proving action in conformty
therewith on a particular occasion", Fed. R Evid. 404(a); but an
exception is made for, inter alia, "[e]vidence of a pertinent trait
of character of the victimof the crine offered by an accused"
Fed. R Evid. 404(a)(2). If the evidence is adm ssible under Rule
404, Rule 405 specifies the nmethods by which character may be
proved. Subsection (a) provides that "proof may be nade by
testinony as to reputation or by testinony in the form of an
opi nion" and that, "[o]n cross-exam nation, inquiry is allowable
into relevant specific instances of conduct". Fed. R Evid.
405(a). Subsection (b) provides that proof of specific instances
of conduct is adm ssible "[i]n cases in which character or a trait
of character of a person is an essential elenent of a charge
claim or defense". Fed. R Evid. 405(b). MGee contends that
evi dence of Byram s conviction was adm ssi bl e under Rul es 404(a) (2)
and 405(b); he does not contend that it was adm ssible under Rule
405(a) .’

Before reaching the nerits of this contention, we nust first
determ ne our standard of review. "Error may not be predicated
upon a ruling which admts or excludes evidence unless a
substantial right of the party is affected, and ... [i]n case the

ruling i s one excl udi ng evi dence, the substance of the evidence was

! Pursuant to Rule 405(a), because the Governnent did not
i ntroduce evidence of Byramis character on direct exam nation,
there was no opportunity for defense counsel to cross-exam ne
prosecution wtnesses about specific instances of conduct. As
di scussed infra, testinony about Byranmis reputation was, instead,
brought out by defense counsel during cross-exam nation of Agent
Denham a prosecution wtness.
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made known to the court by offer or was apparent fromthe context
wi thin which questions were asked". Fed. R Evid. 103(a)(2).

Qur court has held that a defendant's objectionto a notionin
limne "does not neet the requirenent of Rule 103". United States
v. Estes, 994 F.2d 147, 149 (5th Cr. 1993). Accordingly, when the
Gover nnent succeeds through a notion in limne in excluding
evi dence, the defendant nust attenpt to offer the excluded evi dence
at trial to preserve the issue for appeal. |Id.; see also United
States v. Graves, 5 F.3d 1546, 1551-53 (5th Cr. 1993) (applying
Estes, but urging, in an appropriate case, en banc review of our
circuit's rule on renewing objections toinlimne rulings), cert.
denied, __S. C. __, 1994 W 31737 (1994).

At trial, MGee did not attenpt to offer evidence of Byranis
convi ction. Duri ng defense counsel's cross-exam nation of Agent
Denham the foll ow ng transpired:

Q Your job as an investigating agent in this
case is to find the truth, isn't it?

A Yes, sir.

Q And did you attenmpt to find the truth
concerning those allegations about what M. Byram
was doi ng and the advances he was maki ng?

A | don't know how | could have proved that.
There wasn't anybody el se there during the nurder
as far as | could tell.

Q Did you do anything to determ ne whether or
not that conduct was consistent with other conduct

The CGovernnment objected on the ground that defense counsel was
trying to elicit information about Byram s conviction, the subject
of its notion in limne. The district court responded, "Well,

- 11 -



have already rul ed that specific incident arrest and conviction is

not relevant. | assune counsel is aware of that. | don't think he
would get into it". Defense counsel replied:
Judge, | was asking him -- in this particular

incident the question was, did he determne
anything as to whether or not these allegations
that they said M. Byram was doi ng was consi stent
with any other conduct, and | think that is part of
what his investigation involved, whether or not he

didthat. | think it is admssible to see if heis
trying to elicit al | the facts in hi s
investigation. | wasn't going to ask him what he

found out, but | think that is adm ssible.
The district court stated:

Well, the objection will be overruled for that
question. O course, he could also be asked if in
his crimnal investigation did he gain an
inpression of his reputation or his character
traits for doing certain things, but I wll go on
as long as you don't go into specific incidences.

Def ense counsel then questioned Denham on what hi s
investigation revealed as to Byranmis reputation for honpsexual
conduct. Denhamresponded that his limted i nvestigation reveal ed
that Byram "was a very quiet gentle person, never violent, never
har med anyone, never woul d have approached a stranger and descri be
different things to themthat woul d be personal in nature". Denham
also testified that a Ti shom ngo County Deputy Sheriff had told him
t hat Byramhad been arrested. Defense counsel asked Denham whet her
the deputy sheriff "state[d] anything negative with reference to
that of honpbsexual conduct of M. Byrani, and Denham responded
"Well, | would say arrest is negative, yes, sir". MGCee did not

attenpt to cross-exam ne Denham about Byrani s conviction, and nade

no other attenpt during trial to introduce such evidence.
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Because McCee did not attenpt at trial to offer evidence of
Byram's conviction, we reviewthe district court's ruling only for
plain error.® See Fed. R Evid. 103(d). "Unless the error is so
obvious that our failure to notice it would seriously affect the

fairness, integrity, or public reputation of judicial proceedings

and result in a mscarriage of justice, we wll not reverse the
conviction". Gaves, 5 F.3d at 1552-53 (internal quotation marks
and citations omtted). Sinply stated, as reflected by the

evi dence, including McGee's testinony, there was no plain error.?®

8 Qobvi ously, MGee's objection to the exclusion of evidence of
Byram's conviction, asserted in his post-trial notion for judgnment
of acquittal or newtrial, was untinely wthin the neaning of Rule
103.

o In the alternative, the district court did not err in ruling
t hat evidence of Byramlis conviction was inadm ssible under Rules
404(a) (2) and 405(b). Rul e 405(b) permts proof of specific
i nstances of conduct "[i]n cases in which character or a trait of
character of a person is an essential elenent of a charge, claim
or defense". Fed. R Evid. 405(b). It applies in cases "in which
character is, in the strict sense, in issue and hence deservi ng of
a searching inquiry. Wen character is used circunstantially and
hence occupies a | esser status in the case, proof nmay be only by
reputation and opinion". Fed. R Evid. 405 advisory commttee's
note; see also 22 C. Wight & K Gaham Federal Practice &
Procedure, 8§ 5267, at 602 (1978) (internal quotation marks and
citation omtted): "Rule 405(b) only applies when character is
actually in issue; that is, when character or a character trait is
an operative fact which under the substantive |aw determ nes the
legal rights of the parties". Exanpl es include "a defanmation
action in which the defense of truth is raised with respect to a
sl ander of the plaintiff's character; a prosecution for seduction
or ot her sexual abuse under a statute requiring that the victimbe
of “chaste character'; or a tort action in which the negligence
al | eged consists in enploying a person with dangerous propensities
or permtting a person of reckless character to operate a notor
vehicle". Wight & G aham § 5235, at 368-69.

McCGee sought to introduce evidence of Byram s conviction as
circunstantial evidence to prove that Byram"had the propensity to
conduct hinmself in a honobsexual manner at a reststop in the sane
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E
McGee nmaintains that the district court erred in refusing to
give his requested instruction on justifiable homcide.® MGee

clains that the uncontradicted testinony showed that Byram nade

area within a two nonth period of the incident conplained of". See
United States v. Talamante, 981 F.2d 1153, 1156 (10th G
1992) (use of evidence of victims conduct to prove that victim
acted in conformty wth that conduct is circunstantial use of
character evidence), cert. denied, = US |, 113 S. C. 1876
(1993). Byram's character (propensity to engage in honbsexua
conduct) was not an essential elenent of MCee's defense in the
"strict sense" required by Rule 405(Db). Accordi ngly, proof of
Byramis character was permssible only through reputation or
opi ni on evi dence, pursuant to Rul e 405(a), and not through evi dence
of his conviction. See United States v. Piche, 981 F.2d 706, 713
(4th Cr. 1992) (when evidence of character is not an essentia
el enrent of a charge, claim or defense, "proof of character is
limted to reputation or opinion evidence"), cert. denied, __ US.
_, 113 S. . 2356 (1993).

10 McCGee requested the follow ng instruction:

The defendant, DANNY M CEE, asserts that the
killing of Thomas Alan Byram was justifiable
hom ci de because the defendant's acts, which my
have cause [sic] the death of Thonmas Al an Byram
were commtted by himin resisting an attenpt by
Thomas Alan Byramto commt a felony upon himor in
the lawful defense of Danny MGee's own person
wher e he had reasonabl e ground to apprehend a great
personal injury and there is em nent danger of such
desi gn bei ng acconpli shed.

The killing of a human being is justified if
the defendant was acting in self defense by
resisting an unlawful attenpt by Thomas Al an Byram
to conmt the felony of sodomy upon himor because
he had reasonable grounds to apprehend a great
personal injury to hinself and there was em nent
danger of such design being acconplished by the
deceased, Thomas Al an Byram

If you find that a homcide is justifiable, it
I's not necessary that you believe that DANNY M CEE
had no ill wll or nmalice towards Thomas Al an
Byram

- 14 -



honbsexual advances toward himin violation of Mss. Code Ann. 8
97-29-59,' and that he was therefore entitled to have the jury

i nstructed on sel f-defense.

"[A] crimnal defendant ... is entitled to an instruction on
any defense ... whenever there is evidence sufficient for a
reasonable jury tofindin [his] favor". United States v. Browner,

889 F.2d 549, 555 (5th Cr. 1989). "A district court's refusal of
a defendant's proposed jury instructions is reviewed for abuse of
discretion; the trial judge has substantial latitude in formnul ating
the jury charge". United States v. Aggarwal, 17 F.3d 737, 745 (5th
Cr. 1994). "W may reverse only if the requested instruction (1)
is substantially correct; (2) was not substantially covered in the
charge actually delivered to the jury; and (3) concerns an
i nportant point such that failure to giveit seriously inpaired the
defendant's ability to effectively present a given defense". |d.

McCGee was entitled to a self-defense instruction only if there
was evidence that (1) he "was under an unlawful and present,
i mm nent, and inpending [threat] of such a nature as to induce a
wel | - grounded apprehensi on of death or serious bodily injury"; (2)
he "had not recklessly or negligently placed hinself in a situation
in which it was probable that he would be [forced to choose the

crimnal conduct]"; (3) he "had no reasonable, legal alternativeto

1 M ss. Code Ann. 8§ 97-29-59 provides:

Every person who shall be convicted of the
detestable and abom nable crinme against nature
commtted with mankind or with a beast, shall be
puni shed by inprisonnment in the penitentiary for a
termof not nore than ten years.

- 15 -



violating the |law, a chance both to refuse to do the crimnal act
and also to avoid the threatened harnm, and (4) "a direct causal
relati onship may be reasonably anticipated between the [crim nal]
action taken and the avoi dance of the [threatened] harmi. United
States v. Gant, 691 F.2d 1159, 1162-63 (5th G r. 1982) (addressing
justification defense to charge of violating 18 US. C app. 8
1202(a) (1), which proscribed possession of firearns by convicted
felons) (internal quotation marks and citations omtted).

Needl ess to say, MGCGee was not entitled to a justifiable
hom ci de instruction; the evidence does not support it. MGCee had
an opportunity to avoid the danger allegedly presented by Byram
but instead returned to it froma position of safety. After Byram
made the al |l eged honbsexual advance, McGee returned to his truck
got a pipe, returned to the rest area, and struck Byram
Qbvi ously, he could have avoi ded the all eged danger by | eaving the
area. '?

In any event, as quoted below, the district court instructed
the jury that it could find McCGee's actions excusable if it found
that Byramls actions were sudden and sufficient provocation:

The killing of a human being is an excusable
homcide if the defendant's acts which may have
caused the death of Thomas Al l en Byramwas a result
of an accident or msfortune in the heat of passion

upon sudden and sufficient provocation. If you
find in this case that the death of Thomas Al an

12 McCGee testified that he could not |eave w thout Dingler,
because he had bonded Dingler out of jail, and would owe severa
thousand dollars if Dingler failed to make a court appearance. |t

goes wthout saying that, even if this were true, there were
countless ways to have Dingler |eave, short of returning and
stri king Byram
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Byram was caused by an accident and m sfortune
occurring in the heat of passion upon sudden and
sufficient provocation by the deceased, Thomas Al an
Byram then the hom cide woul d be excusabl e under
t he | aw
In sum this issue is frivol ous.
F

During its deliberations, the jury asked for a copy of the
elenments of first degree nurder and of the I|esser included
of fenses. The district court responded with a note, attaching the
"instructions setting out the elenents of the alleged crines". It
denied MCee's request to include the above quoted excusable
hom cide instruction. MGCee contends that the failure to include
that instruction presented an unbal anced i npression of the law to
the jury and was prejudicial.

The fornulation of a response to a jury's request for
suppl enental instructions is a matter "properly determ ned by the
sound di scretion of the trial judge". United States v. Acosta, 763
F.2d 671, 677 (5th Gir.), cert. denied, 474 U.S. 863 (1985). "As
a general principle, it is proper for a trial judge to limt
reinstruction to the specific request nade by a jury". Id.; see
United States v. Neiss, 684 F.2d 570, 572 (8th Cr. 1982) (finding
no abuse of discretion in trial court's refusal to include a self-
defense instruction in a supplenental charge on second degree
murder, malice, and mansl aughter). But, in giving additional
instructions, the court "should be especially careful not to give

an unbal anced charge" and shoul d take "appropriate steps to avoid

any possibility of prejudice to the defendant”. Acosta, 763 F.2d
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at 678. "[T]he trial court's actions nust be evaluated in |ight of
the totality of the circunstances, considering the conplete
instructions given to the jury". United States v. Col atriano, 624
F.2d 686, 690 (5th G r. 1980).

The jury requested only the elenents of first degree nurder
and its lesser included offenses. The court's response was not
unbal anced, and carefully referred to the elenents of the all eged
crimes, thus avoiding any possibility of prejudice to MGCee.
Considering the totality of the circunstances, the district court
did not abuse its discretion. This contention borders on being
frivol ous.

G

During defense counsel's closing argunent, one of the jurors
fell asleep and had to be awakened by the court, MGee did not
request further inquiry by the court, or ask that the juror be
replaced by an alternate. After trial, defense counsel |earned
that the juror suffered fromnarcol epsy and was treated with daily
nmedi cation. ®

McCGee asserts that the district court erred in denying his
motion for a newtrial on the ground that the juror's narcol epsy
was concealed from the court and counsel during voir dire, and
deprived him of a fair trial. Def ense counsel submtted an

affidavit in which he stated that the juror told himthat he did

13 About two weeks after the trial, MCGee noved for his counse
to contact the juror. The district court granted the notion, "for
t he purpose of determ ning whether ... the ... juror suffers from

nar col epsy".
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not nention his narcolepsy during voir dire because, when he
appeared for jury service on two prior occasions, the court had
advi sed himthat his narcol epsy, as treated by nedication, would
not prevent himfromserving as a juror.

There is no evidence that the juror either concealed his
condition or failed to properly carry out his duties. Thi s
contention is frivol ous.

H

McCGee contends that, pursuant to U S . S.G 8§ 3ElL.1, he is
entitled to a reduction in his offense level for acceptance of
responsibility, because he cooperated with the Governnent, and the
i nformati on he provided hel ped the Governnent in the investigation
and prosecution of this case.

Because "[t]he sentencing judge is in a unique position to
eval uate a defendant's acceptance of responsibility", his decision
"I's entitled to great deference on review'. US S G § 3E1 1,
coment. (n.5). "[We reviewthe district court's decision under
a standard even nore deferential than a pure clear error standard".
United States v. Brown, 7 F.3d 1155, 1162 (5th G r. 1993).

McCGee's not guilty plea, his claimof self-defense, and his
subsequent statenent to the probation officer that he did not kil
Byram all show that he did not denonstrate acceptance of
responsibility for his crimnal conduct. Accordingly, the district
court did not clearly err in denying an offense |evel reduction.

This contention is frivol ous.



l.

McCGee's crimnal history score was increased by four points
based on prior m sdeneanor convictions (three for sinple assault
and two for driving under the influence (DU )).* He contends that
he shoul d not have received any points for these convictions under
US S G 8§ 4A1.2, because the sentences were either suspended or
were for a termof inprisonnent of |ess than 30 days.

McGee m sunderstands the Quidelines. "As a general rule
m sdenmeanor offenses are to be counted in conputing a crimna
hi story score". United States v. Hardeman, 933 F.2d 278, 280 (5th
Cr. 1991). Section 4Al.2(c) provides that "[s]entences for
m sdeneanor and petty of fenses are counted", except that sentences
for certain listed of fenses,® and offenses simlar to the |isted
of fenses, are counted only if "(A the sentence was a term of
probation of at |east one year or a term of inprisonnent of at
least thirty days, or (B) the prior offense was simlar to an

i nstant of fense". US S G 8§ 4A1.2(c)(1). Sentences for other

14 Al t hough one point was assigned for each of the five
m sdenmeanor convictions, only four points were included in McCGee's
crimnal history score because that is the maxi mum that may be
counted under 8§ 4Al.2(c). U S . S.G § 4Al1.1(c).

15 The | i sted of fenses are carel ess or reckl ess driving, contenpt
of court, disorderly conduct or disturbing the peace, driving
wthout a license or with a revoked or suspended |icense, false
information to a police officer, fish and gane violations,
ganbling, hindering or failure to obey a police officer,
i nsufficient funds check, |eaving the scene of an accident, | ocal
ordi nance vi ol ati ons, non-support, prostitution, resisting arrest,
and trespassing. U S. S.G § 4A1.2(c)(1).

- 20 -



specified offenses are never counted.® U S.S.G § 4Al.2(c)(2).
But, assault and DU are not listed in either subsection (1) or (2)
of 8 4A1.2(c), nor are they simlar to the offenses listed in
subsection (1); therefore, it is irrelevant that McCee's sentences
for the prior convictions were either suspended or were for a term
of inprisonnent of |ess than 30 days. W also note that the
comentary specifically provides that convictions for driving under
the i nfluence are to be counted in calculating the crimnal history
score. USSG 8§ 4A1.2, coment. (n.5). McCGee's prior
m sdenmeanor convictions were properly included in calculating his
crimnal history score. This is yet another frivolous contention.
J.

Finally, MGee contends that because Byranis honpbsexua
advances toward him contributed significantly to provoking the
murder, he was entitled to a dowward departure under U S.S.G 8§
5K2. 10, which authorizes a departure "[i]f the victims w ongful
conduct contributed significantly to provoking the offense

behavior". U S.S.G § 5K2.10.%

16 Those offenses are hitchhiking, juvenile status offenses and
truancy, loitering, mnor traffic infractions such as speeding,

public intoxication, and vagrancy. U S. S.G 8§ 4Al.2(c)(2).

17 The factors to be considered in deciding the extent of a
sent ence reduction under this section include:

(a) the size and strength of the victim or other
rel evant physi cal characteristics, in
conparison with those of the defendant;

(b) the persistence of the victins conduct and
any efforts by the defendant to prevent
confrontation;



"Departures from the guidelines are wthin the broad

di scretion of the district court". United States v. Adanms, 996
F.2d 75, 78 (5th Cr. 1993). "I't is well established in this
Circuit that we will not review a district court's refusal to

depart fromthe Quidelines, unless the refusal was in violation of
the law'. Id. (internal quotation marks and citations omtted).
The district court's refusal to depart downward was not based
on a mstaken belief that it |lacked the authority to do so, but
because it determ ned that the facts did not warrant a departure.®
Accordingly, the refusal was not "in violation of the |law', and we
need not reviewit. Seeid. at 79. But, evenif we were to review
it, we would find no abuse of discretion, in light of the
undi sputed evidence that MGee failed to take advantage of the
opportunity to avoid the confrontation. This contention is

frivol ous.

(c) the danger reasonably perceived by the
defendant, including the victinms reputation
for violence;

(d) the danger actually presented to the def endant
by the victim and

(e) any other relevant conduct by the victimthat
substantially contributed to the danger
present ed.

U.S.S.G § 5K2.10(a)-(e).

18 The district court stated that "even though [MGee] m ght
claimto have been afraid of the victim even if what the defendant
sai d happened did happen, ... the Court does not find ... that that
circunstance would justify or call for a downward departure”
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L1,

Any remai ning sub-issues raised by McGee, such as the claim
that Dingler was acting as an agent of the governnent in nmaking the
call to McGee, are likewi se rejected. For the foregoing reasons,
the judgnent of the district court is

AFF| RMED.



