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for the Southern District of M ssissipp
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(March 24, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Plaintiff-appellant Ferrara Fire Apparatus, Inc. ("Ferrara")
appeals froma summary judgnent granted in favor of the

def endant s-appel l ees. Finding no reversible error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . Background

In Cctober of 1992, the Cty of Mnticello, Mssissippi (the
"city"), acting through its board of al dernen!, decided to seek
bids for the purchase of a newfire truck. |In accordance with
M ssissippi's public purchase |aws, the city published bid
notices and filed specifications for the desired vehicle. The
bid specifications provided for a truck with a 228" wheel base
and a length of 155" fromcab to axle. The city also specified
that "tine is of the essence" and thus that "early delivery wll
be an extrenely inportant consideration and will be a major
factor in the awarding of the bid."

The notices provided that all bids were to be received by
Novenber 3, 1992, at 7:00 p.m At that tine, two vendors
submtted bids to the city in response to the bid request --
Ferrara and defendant - appel | ee Sunbelt Fire Apparatus, |nc.
("Sunbelt"). The Ferrara bid was for $120,898, and the Sunbelt
bid was for $124,847. Ferrara represented that it net or
exceeded all bid specifications (except for one involving paint
type which is not at issue here).

The board of al dermen convened on Novenber 3, 1992, to
di scuss the bids, but, desiring nore tinme, voted for a recess to

allow the mayor and fire chief to review both bids in greater

! The board of aldernmen is conprised of defendants-appellees
Joan Jolly, Janes H ||, and Maxey Lanbert, who were sued both
individually and in their capacity as aldernen. Jerry MLean,
the mayor of Monticello, was also sued both individually and in
his capacity as mayor. These defendants will be referred to as
t he "individual defendants."



detail and to determ ne whether either conplied wth the
advertised specifications. The fire chief, Wayne ("Chi ef
Harrison"), net with the board again on Novenber 18, 1992, and,
according to the mnutes, "explained that the Ferrara proposal
does not neet the requirenents as spelled out in the bid."
Consequently, the board resolved to take the matter up with the
city's attorney before having further discussions. Chief

Harri son subsequently testified by affidavit that he felt the
Ferrara bid was nonconform ng because it proposed a wheel base
and a cab to axle length that were 15" shorter than the ones
requested in the bid specifications. Chief Harrison clained to
have noticed other deficiencies in the Ferrara bid, as follows:
(i) Ferrara did not provide fully nodul ar equi pnment which coul d
be swapped easily to another chassis, (ii) Ferrara did not

i nclude a copy of the notor vehicle dealer license for its
representative, Reggie Ridgway ("R dgway"), and (iii) Ferrara
failed to submt evidence of product liability insurance until
after the bid deadline, all of which were required by the bid
specifications. The fire chief also recounted unfavorable
reports about the Ferrara products and busi ness practices from
other fire departnents. Finally, Chief Harrison expl ai ned that
the relative delivery tinmes were highly relevant to his decision
to recommend the Sunbelt bid: Sunbelt estimated that it could
deliver the finished product in 150 to 180 days, although Ferrara
anticipated delivery in 180 to 210 days.



In a subsequent neeting held on Decenber 3, 1992, the board
of al dernen agreed to have yet another neeting to evaluate the
bids and to invite both bidders to answer questions. Both
Ferrara and Sunbelt representatives attended the Decenber 15,
1992, neeting and nade presentations of their proposals. The
m nutes reflect that the board discussed a letter fromFerrara
dat ed Decenber 14, 1992, in response to sone of the board's
concerns about the Ferrara bid. The entire text of the letter is
contained in the Decenber 15 mnutes. Significantly, Ferrara
admtted in this letter that its bid proposed a shorter wheel
base and cab to axle length than requested in the bid
speci fications, but explained that the shorter frane woul d
"provide a better handling truck with a shorter turning radius."
Consequently, Ferrara took the position that the shorter vehicle
exceeded the city's bid specifications.

At the Decenber 15, 1992, neeting, in response to inquiries
fromthe board nenbers, Ferrara's representative, R dgway,
acknow edged that his conpany could provide a truck of the
requi site dinmensions but argued that changing the franme size
woul d al so alter the storage conpartnents. As reflected in the
board m nutes, "[a]fter continued discussions regardi ng the wheel
base and conpartnents, Al derman Lanbert nade a notion to award
the contract to Sunbelt Fire."

Ri dgway apparently attended a subsequent board neeting on
Decenber 29, 1992, during which he stated that "the wheel base

not neeting specifications was not a valid excuse for [the



board's] reject[ion of] the bid by Ferrara." He also accused the
board of drawi ng the specifications "in such a manner as to
exclude all bidders except Sunbelt Fire(E-1)." The mnutes from
this neeting reflect that the city's attorney asked Chief
Harrison "how he canme to draw up the specifications for the fire
truck," and that Chief Harrison nanmed several other fire chiefs
wi th whom he had conferred and several other cities in

M ssi ssi ppi whose fire trucks he had inspected "to decide on the
body type he felt we needed for our departnent." The m nutes
further show that "[a]fter |lengthy discussion, [Myor] MLean

t hanked M. Ridgway for com ng and advised himthat this Board
wi Il stand behind its decision to award the contract to Sunbelt
Fire."

Ferrara then filed a conplaint in the United States District
Court for the Southern District of M ssissippi against the mayor
and aldernen of the Gty of Monticello and "Sunbelt Fire
Protection Contractors, Inc." on April 13, 1993, asserting that
the city had unlawful |y awarded the fire engine contract to
Sunbelt. Sunbelt, and Energency One, Inc., the manufacturer of
the truck proposed by Sunbelt ("E-1"), were substituted for an
erroneousl y-naned party in Ferrara's first anmended conpl ai nt
filed on June 4, 1993. Ferrara sought (i) an injunction against
the city fromperformng or enforcing its contract with Sunbelt,
(ii) a wit of mandanus to the board to accept the "l owest and

best bid" for the contract, (iii) damages, (iv) statutory



penalties, and (v) a declaration that the contract of sale
between the city and Sunbelt was null and voi d.

After the lawsuit was filed, the board anended its m nutes
fromthe Decenber 15, and Decenber 29, 1992, neetings to explain
further its rationale for accepting the Sunbelt bid and rejecting
the Ferrara bid. This addendum expanded upon the reasons that
the shorter truck was consi dered unacceptable and rel ated Chief
Harrison's assessnent of other perceived problens with the
Ferrara bid, including (i) the om ssion of product liability
i nsurance certificates, (ii) the failure to include an autonobile
dealer's license for its salesnen, and (iii) unfavorable reports
about Ferrara fromother fire departnents. The board then
"determ ned that all of the reasons stated by Chief Harrison were
sound and proper and any one of those reasons would constitute
grounds for rejection of Ferrara's bid." Addendumto M nutes of
Board of Aldernen's neetings of Decenber 15, 1992, and Decenber
29, 1992. The addendum was fornally adopted by the board on May
4, 1993, and the mnutes of the adoption neeting recite the city
attorney's advice that

it would be appropriate to i ssue an addendumto the

mnutes in view of the lawsuit filed by Ferrara,

because issuing such an addendumat this tine wll

record what everyone recalls was actually di scussed at

the neetings. Months or years from now everyone's

menory wll not be as specific as it is at this point

intime. It is legal and proper to issue addenduns to

the mnutes as long as the Mnute Book clearly reflects

that the addendum was issued at a |ater date and that

everything stated in the mnutes was in fact discussed
at the original neeting.



Approxi mately seven weeks later, on June 23, 1993, the
i ndi vi dual defendants noved for sunmary judgnment on the basis
that they had conplied with the M ssissippi public purchase | aws
since their decision to accept the Sunbelt bid was neither
arbitrary nor capricious. |In support of this notion, they
submtted an affidavit from Chief Harrison summarizing his
reasons for the Sunbelt recommendation, as well as copies of the
rel evant board mnutes. Sunbelt and E-1 filed a notion to
dism ss on the basis that they could not be responsible for the
city's conpliance with M ssissippi's public purchasing | aws.
Alternatively, Sunbelt and E-1 requested the court to permt them
to join in the individual defendants' notion for sumrary
judgnent. Ferrara requested nore tinme to obtain discovery
necessary to rebut the defendants' all egations under Federal Rule
of Gvil Procedure 56(f) and subsequently responded on the
merits. The district court granted the notion for summary
j udgnent by order entered August 31, 1993, and by anended order
entered Septenber 16, 1993.2 Ferrara filed tinely notices of
appeal from each of these orders.

1. Analysis

Ferrara contends that the district court erred in granting a
summary judgnent since there are material issues of fact
regarding the city's alleged violations of Mssissippi's public

purchasing laws. Specifically, Ferrara charges that (i) the city

2 The purpose of the anmendnent was to correct an erroneous
recitation in the prior order that Ferrara had failed to file a
response to the notions for sunmary judgnent.
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drafted bid specifications specifically for another bidder --
i.e., Sunbelt, (ii) Ferrara's bid was the | owest and best and
therefore, it should have been awarded the contract, and
(ii1) the board failed to set forth in detail in the board
mnutes its reasons for awarding the bid to the hi gher bidder.

A.  Standard of Review

Summary judgnent is proper if "the pleadings, depositions,
answers to interrogatories and adm ssions on file, together with
affidavits, if any, show that there is no genuine dispute as to
any material fact and that the noving party is entitled to
judgnent as a matter of law" Febp. R Qv. P. 56(c). Once a
properly supported notion for summary judgnent is presented, the
burden shifts to the non-noving party who bears the burden of
proof at trial to show with "significant probative" evidence that

there exists a triable issue of fact. In re Munici pal Bond

Reporting Antitrust Litig., 672 F.2d 436, 440 (5th Cr. 1982).

We review a summary judgnent de novo, applying the sanme criteria
enpl oyed by the district court in the first instance. Federal

Deposit Ins. Corp. v. Dawson, 4 F.3d 1303, 1306 (5th Gr. 1993);

Fraire v. Gty of Arlington, 957 F.2d 1268, 1273 (5th Cr.),
cert. denied, 113 S. C. 462 (1992). W also review the district

court's interpretations of Mssissippi |aw de novo. Salve Regina

College v. Russell, 499 U S. 225, 231 (1991).

In this case, the district court was asked to review the
deci sion of a nunicipal authority to purchase a vehicle. As the

M ssi ssi ppi Suprenme Court noted in Canton Farm Equip., Inc. V.




Ri chardson ("Canton 1"), 501 So. 2d 1098, 1104 n.5 (M ss. 1987),

the courts do not undertake this review lightly; rather,
"[d] eference nmust be given the decision of the purchasing body
consistent with the lawful responsibility inposed upon that

authority."” 1d.; see also Northeast Mss. Community Coll ege V.

Vander heyden Constr., 800 F. Supp. 1400, 1404 (N.D. M ss. 1992)

(noting that "an authority's decision is afforded sone deference,
and judicial intervention would be inappropriate nerely because
the court, "if it were considering the matter ab initio, would

have accepted a different bid."") (citation omtted). Judicial
intervention is therefore not warranted unless "the board's
action is arbitrary and capricious or in violation of sone duty
i nposed upon the board by our positive |law or sone right vested
in an unsuccessful bidder." Canton I, 501 So. 2d at 1104. Wth
t hese standards in mnd, we review Ferrara's cl ai ns.

B. Conpiling the Bid Specifications

Ferrara first attacks the bid specifications thenselves,
asserting that the city contrived to require certain
specifications unique to the Sunbelt (E-1) product wth respect
to the dinmensions of the truck solicited. The sumtotal of
Ferrara's evidence on this point is (i) conclusory affidavits to
the effect that the specifications "were generic" for the E-1
product sold by Sunbelt and witten to excl ude conparabl e

equi pnent manufactured by Ferrara, and (ii) an adm ssion that

Chi ef Harrison spoke to a Sunbelt representative, in addition to



fire departnent officials and other equi pnent professionals,
before drafting the specifications.

The city responded with an affidavit fromWIIlard Rogers, a
General Mtors dealer, who stated that the 228" wheel base and
155" cab to axle length specified by the city were standard and
that trucks of this dinmension were "available as a stock itent
from General Mdtors. Rogers also pointed out that the di nensions
of the shorter truck bid by Ferrara were not standard and were
only available from General Mtors as a special -order equi pnent
option. Ferrara did not introduce any countervailing evidence to
create a fact issue that the dinensions required in the city's
specifications were anything other than standard; rather, it
denonstrated that the shorter truck proposed in its bid was
standard to at | east one conpany and was, in its opinion,
superior to the dinensions set forth in the bid specifications.
In fact, Ferrara's representative conceded that his conpany coul d
have built the truck as specified, but chose to bid the shorter
truck because of perceived advantages. W fail to see howthis
evi dence creates a fact issue that the city inproperly drafted
its specifications so as to preclude Ferrara from conpeting for
t he busi ness.

C. The Decision to Award to Sunbelt

Ferrara also clains a fact issue with respect to its
purported entitlenment to the purchase contract, being the "l owest
and best bidder." See Mss. Cooe ANN. 8§ 31-7-13(c) & (d) (1992

Supp.). The public purchasing statute provides two criteria for
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determ ning which bid a purchasing authority is to accept -- it
may enter into a contract with the "l owest and best bidder." 1d.
As the M ssissippi Suprene Court noted, "there is a great
anbiguity latent within these two bid acceptance criteria.
[ T] he statute does not assign a prinmacy to one or the other where
both may not be satisfied." Canton I, 501 So. 2d at 1104 n. 3.
This provision therefore does not require the purchasing
authority to accept the |Iowest dollar-wise bid. It does,
however, mandate that the board shall enter in its mnutes
"detailed calculations" and a "narrative summary"” expl ai ni ng why
the "accepted bid was determ ned to be the | owest and best bid."
Mss. CobE ANN. § 31-7-13(d).

The unequi vocal docunents evidence that Ferrara's bid was
| oner than Sunbelt's by approxi mately $4,500. |Inherent in
Ferrara's argunent that it was the "best bidder," however, is a
perception that its bid confornmed to the city's bid
specifications. The city counters that the Ferrara bid did not
conformto the specifications, and, for additional reasons, was
not the "best" bid. Al though Ferrara introduces several
affidavits in which its experts and enpl oyees aver that its bid
met or exceeded all requirenents, the undisputed facts
denonstrate that the city's bid specifications were for a truck
wth a 228" wheel base and a |l ength of 155" fromcab to axle and
that Ferrara's bid was for a truck wth dinensions that were
shorter by 15". Chief Harrison testified by affidavit that it

was inmportant to the city that the wheel base be 228" because
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"General Mdtors nmakes a truck of the proper size with this exact
wheel base." He also clained that shortening the wheel base
woul d force undesireable nodifications to other parts of the
truck. 3

Ferrara does not dispute the fact that its proposed truck
was shorter than that solicited in the city's specifications, but
instead maintains that its bid exceeded the specifications
because a shorter truck is nore manageabl e and desirable. W
agree with the district court that such conclusory allegations
cannot in this case defeat the city's properly supported notion

for summary judgnent:

3 Ferrara takes issue with the district court's failure to
strike Chief Harrison's affidavit since it was "replete with
hearsay references.” Ferrara maintains that Chief Harrison would
not have been able to testify at trial as to Ferrara's and
Sunbelt's corporate structure and gross sales or as to comments
all egedly nade by representatives fromother fire departnents
concerning Ferrara's business practices. Ferrara also criticizes
several purported factual errors in the affidavit. Wile we
agree that the information regarding Ferrara's and Sunbelt's
busi ness structure and revenues would not |ikely be wthin Chief
Harrison's personal know edge, we do not find this to be a basis
for striking the affidavit. Cearly, his research in drafting
the bid specifications, personal review of the bids, and opinions
of the proposals were within Chief Harrison's personal know edge.
Moreover, the information regarding corporate practices of the
two bidders and reports fromother fire officials was not offered
for its truth -- e.g., that Ferrara has a |less than stellar
reputation with other fire departnents -- but to show what
information Chief Harrison relied upon in making the
recommendation he did. See Akin v. QL Investnents, Inc., 959
F.2d 521, 530-31 (5th Gr. 1992) ("[Clertainly as to reliance,
[the affiants'] statenents were based on personal know edge.").
We therefore conclude that the district court did not err in
refusing to strike Chief Harrison's affidavit. Even if there
were erroneous statenents of fact in the affidavit, the trial
court properly disregarded them rather than striking the entire
docunent. See Akin, 959 F.2d at 530 (noting that the district
court "should disregard only those portions of an affidavit that
are inadequate and consider the rest").

12



If the [city] had wanted a non-standard truck, it could
have solicited bids for one. To analogize, if the
[city] had wanted a sports car instead of a famly
sedan, it would have prepared the bid specifications
accordingly. The [city] requested a truck with a
standard 228 inch wheel[]base for stated and legitimate
purposes. Ferrara chose not to bid in accordance with
that request by offering a non-standard truck.

What ever other problens there were with the Ferrara
bid, and there appear to be many, this one al one
justifies the [city] in rejecting the Ferrara bid as
not being the "l owest and best."

Ferrara cites to the M ssissippi Suprenme Court's decision in

Ri chardson v. Canton Farm Equip., Inc. ("Canton II1"), 608 So. 2d

1240 (M ss. 1992), in support of its contention that the city
commtted several "procedural sins" in awarding the bid to
Sunbel t, which should void the Sunbelt contract. W do not read
Canton Il to support this result. In Canton Il, the Mdison
County Board of Supervisors solicited bids for the purchase of
backhoes on four occasions. Prior to the solicitations, however,
the board had taken delivery of tw backhoes fromits co-
def endant Tubb-W I Ilianmson. The subsequent pattern of putting the
contract out for bids was characterized by the M ssissippi court
as contrived so that the county could purchase the hoes from
Tubb-WIlianson. 1d. at 1242. For exanple, the first three
times the contract was put out for bids, Tubb-WIIianmson was
out bid by anot her vendor, and the board rejected all of the bids.
Id. On the fourth "go-round," the board directed that the clerk
solicit bids for the cash purchase of backhoes. Interestingly,
the board al so authorized that the purchase be for "two new or
slightly used rubbertied backhoes," which was "understandable in
that, by this tinme, the two Tubb-WIIianmson backhoes had been in
13



use . . . for sone six nonths." 1d. at 1243. The published
notices mstakenly read that the bids should be for a | ease,
rat her than cash, purchase, and the bids were consequently for
| ease purchase. Although the plaintiff, Canton, submtted the

| owest bid "dollar-wi se,"” the board awarded the contract to Tubb-
WIllianmson, citing several "pretextual" reasons for so doing.

Id. at 1242-43. The M ssissippi Suprenme Court upheld the circuit
court's voidance of the purchase, concluding (i) that the board
had no authority to accept a |ease purchase contract when it had
aut hori zed a cash purchase, and (ii) that the board "had acted in

a wholly bizarre manner,"” which could only be explained by its
obvious desire to award the contract to Tubb-WIIlianmson. 608
So. 2d at 1243-44.

By contrast, the undi sputed sunmary judgnment evidence in the
case presented shows that the Gty of Mnticello requested bids
for a truck of specified, standardi zed di nensions, rejected an
offer from Ferrara which did not neet those requirenents, and
accepted one that did. |ndeed, the |anguage of Canton Il could
be viewed as supporting the board's decision not to award the

contract to Ferrara, since its bid did not conformto the

specifications. See Canton Il, 608 So. 2d at 1246 ("The Board

had no authority . . . to accept a bid on terns other than those
aut hori zed.").
D. Conpliance with the M ssissippi Public Purchasing Laws
In the original mnutes entered directly after the Novenber

and Decenber 1992 neetings, the board recited the foll ow ng:

14



a. The Mayor "called for the bids received
on the proposed purchase of a new fire truck
to be opened . . . . The follow ng bids were
recei ved:

1. Ferrara Fire & Apparatus Bid
$120,898.00 (with GMC Chasis [sic])

2. Sunbelt Fire pparatus [sic],
Inc. Bid $124, 847.00 [sic] (with
GMC chasis [sic])

(Novenber 3, 1992 neeting);

b. Chi ef Harrison "explained that the Ferrara
proposal does not neet the requirenents as spelled out
in the bid." (Novenber 18, 1992, neeting);

C. Ri dgway admtted in a letter dated 12/ 14/92 (the
text of which is contained in the mnutes) that
Ferrara's bid proposed wheel base and cab to axle
length were "15" less than the specified maxi num" but
expl ained that the shorter base would "provide a better
handling truck with a shorter turning radius." During
the board neeting, R dgway acknow edged "that his
conmpany could build the truck as specified with the

| ength of wheel[]base but it would nake the storage
conpartnents larger. R dgway stated that his conpany
felt that the shorter wheel base would be better for the
Town of Monticello than the one specified in the

specs. . . . After continued discussion regarding the
wheel base and conpartnents, Al derman Lanbert nmade a
notion to award the contract to Sunbelt Fire."
(Decenber 15, 1992, neeting); and

d. "M. R dgway presented [sic] to the Board that the
wheel [] base not neeting specifications was not a valid
excuse for rejecting the bid by Ferrara," and, "after

| engt hy discussion,"” the board advi sed R dgway that it
woul d "stand behind its decision to award the contract
to Sunbelt Fire (E-1)." (Decenber 29, 1992, neeting).

M nutes of 11/3/92, 11/18/92, 12/15/92, & 12/29/92 neetings of

the Monticell o Board of Al dernen (enphasis added). These

passages consistently reflect the city's primary reason for

rejecting the Ferrara bid and show that the city conplied with

its duty to place on its mnutes a "narrative summary"” expl ai ni ng
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why "the accepted bid was determ ned to be the | owest and best
bid, including the dollar amount of the accepted bid and the
dol I ar anpbunt of the lowest bid." Mss. CooeE ANN. 8§ 31-7-13(d).
Consequently, we need not address the legality of the board s My
4, 1993, attenpt to supplenent the mnutes to give additional
reasons for rejecting the Ferrara bid.
I11. Concl usion

There bei ng no genuine issue of material fact as to the
city's conpliance with M ssissippi's purchasing requirenents, the
trial court properly granted summary judgnent in favor of the
def endant s- appel | ees. Accordingly, we AFFIRMthe judgnent of the

district court.
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