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PER CURI AM !
At issue is whether the governnent both violated Ruth
Anderson's due process right to a fair trial by interfering with
def ense wit nesses, and | i kew se constructively deni ed her effective

assi stance of counsel. W AFFIRM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.






Anderson was indicted, inter alia, under 18 U.S.C. § 111,2 on
one count of assaulting a governnent officer, as a result of events
occurring on August 11, 1992.°3

Anderson, an enployee of the United States Forest Service
(USFS), worked in Raleigh, Mssissippi. |In March 1992, she drove
a Forest Service vehicle to a neeting in Jackson, M ssissippi; when
she left the neeting, the vehicle was m ssing. Anderson reported
it stolen. USFS Special Agent Wayne Smth, who investigated the
i ncident, discovered that the vehicle actually had been towed,
because it was parked illegally.

On April 1, 1992, Smth net with Anderson about the incident,
in his office in Jackson. Anderson testified that during the
meeting, Smth called her nanes and told her she could not |eave
until she signed a witness statenent; and that she was afraid of
hi m She testified that she asked for an attorney and that the
nmeeting be tape-recorded; and that Smth refused both requests.
Smth's testinony about the neeting was that it was "unusual ", but
not "unpl easant"; and that he would not have detai ned her had she
wanted to | eave. A third person who was present during the neeting

did not testify.

2 18 U S.C § 111 states, in pertinent part, that whoever
"forcibly assaults, resists, opposes, inpedes, intimdates, or
interferes wwth any [governnent official] while engaged in or on
account of the performance of official duties... shall be fined
under this title or inprisoned for not nore than three years, or
bot h."

3 Anderson's first trial, in March 1993, ended in a mstria
when the jury could not reach a verdict. She was retried on Apri
26, 1993, and found guilty. The events of the April trial formthe
basis for this appeal.



Based on the results of Smth's investigation, the United
States Attorney decided to issue Anderson a nmandatory court
appear ance vi ol ati on noti ce, because of Anderson's apparently fal se
statenents about the vehicle. On August 11, 1992, Smth went to
Anderson's office to get her address and other data required to
conplete the notice, and to serve it. Smth and Anderson gave very
different testinony about what happened during that neeting.

Smth testified that he entered Anderson's office, identified
hi nsel f, and asked for her driver's |license. She becane defensive,
said she did not have her license, and attenpted to leave. Smth
touched her arm or shoulder to stop her; she "went berserk," and
began to hit him Smth grabbed Anderson's arns to restrain her,
and forced her up agai nst one of the office walls; she continued to
assault him USFS | aw enforcenent officer Mke Hayman cane into
the office as Anderson was choking Smth with his tie, and hel ped
Sm t h subdue Anderson, who continued toresist. Finally, Smth and
Hayman managed to handcuff Anderson, and escorted her to Smth's
car; she continued to struggle. Hayman gave sim/lar testinony
about the events he saw.

Anderson testified that after the April 1 neeting, she was
afraid of Smth. She had conpl ai ned about his behavior to co-
workers R D. Nel son and Kevin Swain and her union representative;
co-workers, including Herman Hall, had told her that Smth had
intimdated and verbal |y abused anot her enpl oyee. She asked Swai n
and Nel son to be present if Smth interviewed her. On August 11,

Anderson stopped in her office briefly to pick up her nessages.



The lights in her office were off; when Smth cane in, Anderson at
first did not recognize him He identified hinself and asked for
her driver's license; she said she did not have it, and turned to
| eave. Smth grabbed her; she tried to break away, and he began
slamm ng her into the wall. She began scream ng for Nel son and her
attorney.* Even after Hayman cane in, she was afraid to go with
Smth and Hayman because of what she had heard about Smth's
behavior with the other enpl oyee.

Prior to trial, Anderson subpoenaed several USFS enpl oyees,
i ncludi ng Swai n, Nel son, and Hall, who had told her about Smth's
reputation, to testify on her behalf. The governnent noved to
gquash the subpoenas, citing, inter alia, 7 CF.R § 1.210-18
(1991).° The governnent conceded that the regulations could not
prevent an enpl oyee fromtestifying, but maintained that enpl oyees
who testified without the agency's approval would be subject to
di sci pli ne.

The court denied the notion to quash the subpoenas, but stated

that it did "n[o]Jt want to get in the position of having one of

4 Anderson's screamng for Nelson and her attorney were
corroborated by a tape recording nmade by another enployee, who
testified that he had heard yelling and scream ng from Anderson's
office, and recorded the sounds. He did not enter the office.

5 Sections 1.210-18 regul ate the ways i n which enpl oyees of the
USFS (part of the United States Departnment of Agriculture) can
appear as witnesses in proceedings arising fromor related to their
enpl oynent. The regul ations require enployees to notify the agency
of the nature of the proceeding and their testinony. 7 CF. R 8§
1.216(a). If the United States is a party, USFS enpl oyees cannot
testify on behalf of any other party w thout being subpoenaed. 7
CFR 81 216(b)(1). Enployees are subject to disciplinary action
for violating these procedures. 7 CF.R § 1.218.

- 5 -



[the subpoenaed enpl oyees] nount the stand and decline to testify
because of the fear of sanctions or punishnment from the Forest
Service." The court indicated that it did not believe the
testinony was very inportant, but that, if it were, the court would
consider dismssing the indictnent. The governnment agreed to
reconmmend that the agency take no action against Hall if he
testified, but would not make a sim |l ar reconmendati on as to Swain
or Nelson. The governnent did agree to propose a stipulation with
regard to the testinony Nel son and Swai n woul d have gi ven, however.
Def ense counsel agreed to this, and the court read the stipul ated
testinony to the jury. Follow ng this, the defense rested; the
case went to the jury, which returned a verdict of guilty.

Ander son was sentenced to six nonths i nprisonnent followed by
a one-year term of supervised release, and was assessed a fine of
$1000. Anderson states that she began serving her sentence in
August 1993; her inprisonnment will expire in February 1994.

.

Ander son contends, first, that the governnent viol ated her due
process and Fifth Anendnent rights to a fair trial, and her Sixth
Amendnment right to conpul sory process, by interfering with the
testinony of Swain and Nel son. Anderson maintains that the
gover nnent coerced Swain and Nel son not to testify by maintaining
that they woul d be subject to disciplineif they did so without the
perm ssion of the Forest Service. Second, she contends that the
governnent constructively denied her effective assistance of

counsel, because the governnent coerced her attorney into



stipulating to the testinony that Swain and Nelson would have
of f er ed.
A

Al | egations that the governnent has intimdated witnesses are
"very serious.... Threats against wtnesses are intolerable.
Substantial governnent interference with a defense witness' free
and unhanpered choice to testify viol ates due process rights of the
defendant." United States v. Goodw n, 625 F.2d 693, 703 (5th Cr
1980) . Goodwi n established a rule of per se prejudice when the
governnent interferes with a defense witness. |d. That rule has
si nce been nodified, however. See United States v. Viera, 839 F. 2d
1113, 1115 (5th Gr. 1988) (nodifying Goodwin's rule that any
interference constitutes per se prejudice); United States .
Weddel |, 800 F.2d 1404, 1410-12 (5th Cir.) (interpreting
i nterveni ng Suprene Court deci sions as underm ni ng Goodwi n' s per se
rule), as nodified, 804 F.2d 1343 (5th Cr. 1986). To prevail on
such a claim the defendant now nust show how she was prejudi ced by
the interference, e.g., that the witness was intimdated, or
refused to testify, as a result of the governnent's actions, or
that the witness would have of fered excul patory testinony but was
prevented from doing so. Viera, 839 F.2d at 1115 (rejecting
simlar clains both because defendant did not contend either "that
the [witness] was influenced [by the governnent's actions] or that
the [wtness] did not wish to testify", and because there was no
"suggestion ... that the father's testinony woul d have contai ned

any material excul patory evidence to aid" the defense).



Anderson has not net her burden. She did not call either
Swain or Nelson, even after the district court denied the
governnent's notion to quash the subpoenas for them and she has
not shown that they were intimdated by the governnent's conduct,
or that they would have refused to testify had they been call ed.
| ndeed, her counsel assured the court that they were avail abl e and
ready to testify. Hall, who did express concern about testifying
W thout prior agency approval, testified willingly after the
prosecutor's promse to recommend that the agency not discipline
hi m

Anderson also has not attenpted to establish that she was
prejudiced as a result of the governnment's actions. |n responding
to the notion to quash, Anderson nade an of fer of proof that Nel son
and Swai n woul d have testified that Anderson: (1) told them about
the April 1 interview with Smth; (2) was afraid of Smth as a
result of this incident; (3) told them she was nervous and havi ng
trouble sleeping as aresult of the incident; and (4) asked themto
be present if Smth cane to the office to talk to her.® The
stipulation about Swain and Nelson's testinony contained
essentially the sane i nformation:

[ THE COURT] Menbers of the jury, the governnment
and the defendant have stipulated that .... R D.
Nel son would testify that follow ng the encounter
of Ruth Anderson with Wayne Smith on April 1st,

1992, she told hi mabout Wayne Smth's conduct. He
woul d testify that she was very nervous, that she

6 The offer of proof also included information about a clai mof
race discrimnation Anderson had fil ed agai nst the agency, and her
fear of retaliation as a result; the district court had held
earlier that this information was irrelevant, and excluded it.
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was having troubl e sleeping at night, that she was
afraid of Wayne Smth and asked that if ever he
cane to see her, R D. Nelson would be present at
the interview

Kevin Swain would testify that follow ng the
April 1st, 1992, encounter with Wayne Smith, Ruth
Ander son tol d hi mabout what happened, that she was
very nervous about Wayne Smth, that she was afraid
t hat he was com ng back down after her and that she
told him that she was having trouble sleeping at
ni ght because of these fears. He would testify
that she asked that if Wayne Smith were to cone
back down to talk to her or for any other reason,
either he or R D. Nelson please be present at any
such neeti ng.

That is a stipulation entered into by the
parties as to what each of those persons would
testify about.

Anderson has not shown that the governnent's actions
intimdated any witness or prevented any witness fromtestifying;
in any event, she was not prejudiced by the governnent's actions
with regard to the testinony. Accordingly, she has not stated a
claim for deprivation of her due process right to a fair trial
See Viera, 839 F.2d 1113, 1115.

B

Anderson's constructive denial of effective assistance of
counsel claimis raised for the first tine on appeal. Accordingly,
we review only for plain error. See Fed. R Cim P. 52(b)
(stating that "[p]lain errors or defects affecting substanti al
rights may be noticed although they were not brought to the
attention of the court"). "Plain errors" are "those errors that
"seriously affect the fairness, integrity, or public reputation of
judicial proceedings'" -- errors that, left wuncorrected, would
result in a mscarriage of justice. United States v. Garza, 807
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F.2d 394, 395-96 (1986) (quoting United States v. Young, 470 U. S
1, 15 (1985) (citations and footnotes omtted)).

When a defendant clainms that she was constructively denied
effective assistance of counsel, it is not necessary to show
prej udi ce; where counsel is "prevented by surroundi ng circunstances
fromproviding ... effective assistance", prejudice is presuned.
May v. Collins, 948 F. 2d 162, 166-67 (5th Cr. 1991), cert. deni ed,

_us 112 s C. 907, and cert. denied, U S _ , 112
S. C. 1925 (1992). Anderson contends, the governnent's actions
wth regard to Swain and Nelson prevented her counsel from
"mak[ing] independent decisions about howto conduct the defense."
Strickland v. Washington, 466 U. S. 668, 686 (1984). W disagree.

The record reveals that counsel agreed to the governnent's
proposed stipulation concerning Swain and Nel son's testinony, but
it does not indicate why counsel did so. |In any event, the record
contai ns no evidence that Anderson's counsel believed that she was
unabl e to present the testinony of Swain and Nel son; as stated, she
told the court that they were ready and willing to testify. Nor
did the regulations that the governnent cited in its notion to
quash, see supra, prevent Anderson fromcalling Swain and Nelson to
the stand. Rat her, the record suggests that Anderson's counse

made a tactical decision not to call Swain and Nel son, but to



accept the stipulated testinony instead.’” There was no plain

error.
L1l
For the reasons stated above, the judgnent is

AFFI RVED.

! Had Anderson been required to show that she was prejudiced in
order to show that she was deni ed effective assi stance of counsel,
she woul d have been unable to do so. As discussed supra, not only
were both Swain and Nel son available and willing to testify, but
also the stipulated testinony corresponded alnost exactly to
Anderson's offer of proof regarding their expected testinony.
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