IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7482
Summary Cal endar

ALFRED BARNES and ELBERT O NEAL,
Pl aintiffs-Appellants,
vVer sus
BARRETT REFI NI NG | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(CA-3:92-0144(W (N))

(March 22, 1994)

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
I
In March of 1991, Barrett Refining Corporation ("Barrett")
purchased a small oil refinery in Vicksburg, M ssissippi, from
Petro Source, Inc. ("Petro"). Both of the plaintiffs, Elbert

O Neal and Al fred Barnes, had been enpl oyed by Petro, and each had

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



previously filed a charge against Petro with the Equal Enpl oynent
Qpportunity Conmm ssion ("EECC").

In late March, the president of Barrett, John Barrett, Jr.,
visited the Vicksburg refinery, interviewed the regular enpl oyees
of Petro who were on l|ocation, and made the bulk of Barrett's
initial hiring decisions. The plaintiffs' sunmary judgnent
evidence alleges that M. Barrett interviewed plaintiff O Neal but
did not hire him M. O Neal alleges that he had greater
experience than sone of the "B" operators who were enployed by
Barrett and that there was no legitimte reason why he was not
hired by Barrett. Plaintiff Barnes was not anong those intervi enwed
by M. Barrett at the Vicksburg facility.?

After M. Barrett left the Vicksburg facility on May 16, 1991,
Barrett's new y-hired plant nmanager, Bobby C ark, took charge of
the hiring process. Plaintiff O Neal nmade an oral request for
enpl oynent with M. Cark on or about May 31, 1991. Specifically,
M. O Neal asked M. Clark for a job as a "B" Qperator. M. Cark
states that he declined to hire M. O Neal because there were no

open positions--M. Cdark had filled the fourth and last "B"

Qperator position for the refinery when he hired R ck Christensen

IM. O Neal states that he was the only person interviewed by
M. Barrett who was not offered a position with Barrett Refining
Corporation, and that he was the only interviewee who had filed
EECC charges and a | awsuit agai nst Petro.



on or about My 27, 1991. Again, the sunmmary judgnent evidence
shows that plaintiff Barnes never applied for a job with Barrett.?2
I

On March 9, 1992, M. Barnes and M. O Neal filed this action
in the district court against Barrett alleging that Barrett's
refusal to enploy themhad discrimnated agai nst themon the basis
of their race, and that Barrett had retaliated against them for
their having previously filed discrimnation charges against
Barrett's predecessor, Petro.

On April 2, 1992, Barrett filed its answer and defenses, and
on Septenber 25, 1992, Barrett filed its notion for summary
j udgnent . Barrett's summary judgnent notion asserts that M.
Barnes and M. O Neal failed to raise a genuine issue of materia
fact that would entitle themto present their clains to a jury.
Particularly, Barrett alleges (1) that M. Barnes and M. O Nea
cannot assert an action under Title VII of the Cvil R ghts Act of
1964, 42 U.S.C. 8§ 2000e, because they failed to first exhaust their
admnistrative renedies, (2) that retaliation against individuals
who had fil ed EEOC charges is not actionabl e under § 1981, (3) that

M . Barnes had never applied for enploynent with Barrett, and (4)

2. Barnes admitted this fact by failing to respond to
Barrett's specific request for adm ssion served on April 17, 1992.
Fed. R Gv. P. 36(a); see Dukes v. South Carolina Ins. Co., 770
F.2d 545 (5th Cr. 1985). WMoreover, the affidavits filed by Barnes
and O Neal in opposition to Barrett's notion for sumary judgnent
do not dispute this fact.




that M. O Neal was not hired because there were no vacancies at
the tinme he expressed interest in enploynent with Barrett.

On Cctober 28, 1992, M. O Neal submtted an affidavit in
opposition to Barrett's notion for summary judgnent, and on
Novenber 3, M. Barnes did the sane. On February 26, 1993, the
district court entered an order granting summary judgnent in favor
of Barrett.

11
We reviewthe grant of summary judgnent de novo, applying the

sane standard as the district court. United States v. Arron, 954

F.2d 249, 251 (5th Gr. 1992). "Sunmary judgnent is appropriate
where critical evidence is so weak or tenuous on an essential fact
that it could not support a judgnent in favor of the nonnovant, or
where it is so overwhelmng that it nmandates judgnent in favor of

the novant." Arnstrong v. Cty of Dallas, 997 F.2d 62, 67 (5th

CGr. 1993).

In the present case, the plaintiffs' conplaint asserts that
Barrett discrimnated against the plaintiffs on the basis of their
race and that Barrett retaliated against them for their having
filed discrimnation charges against Barrett's predecessor, Petro.
Plaintiffs contend that they have causes of action under 42 U S. C
§ 1981 and Title VII of the Gvil R ghts Act of 1964, 42 U S.C. 8§
2000e. In such a discrimnation case, the burden of producing

evidence from which a rational trier of fact could find



discrimnation always remains with the plaintiff. Arnstrong V.

Cty of Dallas, 997 F.2d 62, 65 (5th Gr. 1993).

The party that noves for summary judgnent bears the burden to
establish that its opponent has failed to raise a genui ne i ssue of

materi al fact. Celotex Corp. v. Catrett, 477 U. S. 317, 323, 106

S.Ct 2548, 2553 (1986). Once the novant has net this burden, they
are entitled to summary judgnent unless the nonnovant can then

denonstrate that sunmary judgnent is inappropriate. Lavespere V.

Ni agara Mach. & Tool W rks, Inc., 910 F.2d 167, 178 (5th Gr.
1990). In cases like the instant one, where the nonnoving party
w Il bear the burden of proof at trial on a dispositive issue, the
nonnmoving party nust go beyond the pleadings and designate
"specific facts showing that there is a genuine issue for trial."
Celotex, 477 U S. 324, 106 S.C at 2553 (quoting Fed. R Cv. P
56(e)).
A

First, we hold that the plaintiffs cannot maintain their Title
VI| case against Barrett because they failed to properly exhaust
their admnistrative renmedies before bringing this suit. It is
well -settled that before a party can pursue a civil action under
Title VII, the party nmust first file a charge wwth the EECC, within
180 days of the alleged discrimnatory act. 42 U S. C. 8§ 2000e-
5(e)(1); Zipes v. Trans Wirld Arlines, Inc., 455 U S. 385, 102

S.C. 1127, 1132 (1982); Pruet Production Co. v. Ayles, 784 F.2d

1275 (5th Cir. 1986).



It is undisputed in the present case that neither M. O Nea
nor M. Barnes filed a charge with the EEOCC agai nst Barrett. After
Barrett made this point in its notion for sunmary judgnent, the
burden then shifted to the plaintiffs to go beyond the pl eadi ngs
and, in response to the summary judgnent notion, denonstrate that
summary judgnent is inappropriate. Celotex, 477 U S. 324, 106 S.Ct
at 2553; Lavespere, 910 at 178. The plaintiffs failed to carry
t hi s burden.

The plaintiffs argue on appeal that they were not required to
file a charge with the EEOC agai nst Barrett before bringing this
suit inthe district court. They argue that they are exenpted from
the normal filing requirenent because they had previously filed a
EECC cl ai magai nst Petro and because they are now asserting a claim

of retaliation. See Qupta v. East Texas State University, 654 F.2d

411, 414 (5th Gr. 1981); Carter v. South Central Bell, 912 F. 2d

832 (5th Cr. 1990); CGottlieb v. Tulane University of Louisiana,

809 F.2d 278, 284 (5th Gr. 1987). Further, they argue that their
previ ous EEQC charge agai nst Petro suffices for themto bring suit
agai nst Barrett under the doctrine of successor liability. See

EECC v. MacM |l an Bl oedel Containers, Inc., 503 F.2d 1086 (6th Gr

1974) . The plaintiffs, however, not only failed to offer the
evi dence for the purpose of establishing this claim but failed to
even raise the successor argunent in the district court. W wll
not consider for the first tine on appeal an argunent not presented

to the district court. US v. Cates, 952 F.2d 149 (5th Gr.




1992); Atlantic Miutual Ins. Co. v. Truck Ins. Exchange, 797 F.2d

1288 (5th Cir. 1986).
B

In addition to the plaintiffs' Title VII claim the conplaint
asserted a claimof retaliatory and racial discrimnation under 42
US C § 1981. Again, we hold that the plaintiffs failed to
denonstrate that sunmary judgnent was inappropriate.

First, it is clear that plaintiff Barnes can nmaintain no
discrimnation suit against Barrett because the concl usive summary
j udgnent evi dence showed that he never even applied for ajob with
Barrett. In order to make out a prim facie case of
discrimnation, the plaintiff nust allege, inter alia, that he

applied for an avail able position. Texas Dep't of Community

Affairs v. Burdine, 450 U S 248, 253, 101 S.C. 1089, 1094 n.6

(1981) (citing McDonnell Douglas Corp. v. Green, 411 U S. 792, 802,

93 S. Ct. 1817, 1824 (1973)). In the light of the conclusive
summary judgnment evidence, it is clear that the district court
properly granted summary judgnent agai nst M. Barnes.

Further, we hold that plaintiff O Neal also failed to all ege
facts to support his clains of discrimnation in a mnner
sufficient to survive summary judgnent. M. O Neal alleged facts
to show that, "[a]s a result of racially discrimnatory enpl oynent
practices at Petro," he had filed charges with the EEOC agai nst
Petro. He argued that Barrett refused to hire himin retaliation

for his having filed these charges against Petro. As we have



previously held, a claim of retaliatory discrimnation that
occurred before Novenber 21, 1991, is not actionable under § 1981.
Johnson v. Uncle Ben's, Inc., 965 F. 2d 1363 (5th Gr. 1992); Carter

v. South Central Bell, 912 F.2d 832, 840 (5th Cr. 1990); see

Patterson v. MlLean Credit Union, 491 U S. 164, 109 S.C. 2363

(1989).

QG her than M. O Neal's argunent of retaliation, his affidavit
in opposition to Barrett's notion for sunmary judgnment alleged no
other facts to support a claim of discrimnation. In fact, M.
O Neal states in his affidavit that there was no ot her reason why
he was not hired by Barrett "[o]ther than the fact that [he] had
filed a lawsuit against Petro." M. O Neal, therefore, has
presented absolutely no evidence to support the bare claim of

racial discrimnation found in his conplaint. See Arnstrong, 997

F.2d at 67; Howard v. Gty of Geenwod, 783 F.2d 1311, 1315 (5th

Cr. 1986). Accordingly, we hold that summary judgnent wth
respect to plaintiffs' 8 1981 claimwas al so appropri ate.
|V

W hold that the plaintiffs cannot pursue their Title VII
cl ai mbecause they failed to exhaust their adm nistrative renedi es
by filing first with the EECC, that plaintiff Barnes failed to nake
a prima facie case of discrimnation to maintain his suit in the
district court; and, finally, that plaintiff O Neal failed to

produce any evidence fromwhich a rational trier of fact could find



di scrimnation under 8 1981. The judgnent of the district court is
t herefore

AFFI RMED.



