UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-7469
Summary Cal endar

GEORGE KI NG
Peti ti oner- Appel | ant,
VERSUS

EDWARD HARGETT, Superi ntendent,
M ssissippi State Penitentiary, ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA-1:92-179-D- D)

(May 30, 1994)

Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

King Appeals the district court's dismssal of his habeas
petition. W affirm

| .

Ceorge King, Jr., (King) was convicted of selling cocaine by
a Mssissippi state-court jury in 1989. He was sentenced under
M ssissippi's habitual-offender statute to a 30-year term of

i mpri sonment and a $500, 000 fi ne.

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



In July 1988, Colunbus, M ssissippi police officer Joey
Brackin nmet with Hozzie Hawt horne (Hawt horne), then in the city
jail for contenpt of court for failing to pay a traffic fine
Hawt horne told Brackin he wished to provide information about a
drug pusher in that county. Haw horne agreed to nmake a controll ed
buy of cocaine from Ki ng when he was rel eased fromjail.

Hawt horne contacted Brackin on August 2, 1988. He told
Brackin that he already had discussed the purchase of an "eight-
ball" of cocaine with King.?2 According to Brackin, the average
price of an "eight-ball" was $300. Hawt horne told Brackin that
King had told himthat an "eight-ball" would cost $300. Brackin
and narcotics officer Craig Taylor (Taylor) nmet wth Haw horne.
The officers stripped Hawt horne and searched him They gave him
$300 to consummate his deal with King. They also wired him for
sound. The police then foll owed Hawt horne to King's shop. Brackin
and Taylor rode in one police car, and Lieutenant Pickens and
Patrol man Larry Taylor rode in another.

Pickens and Larry Taylor called Brackin and Taylor when
Hawt hor ne entered the shop. Brackin heard Hawt horne ask for "that
package now." Anot her person responded, "I'll have to go get it.
| don't keep that nmuch here with nme because | can't get rid of that
much at one tine if sonebody cones in. "Il need the noney up
front." Hawthorne energed fromKing' s shop, got into his car, and

drove away. Brackin and Tayl or pulled hi mover shortly thereafter.

2 According to Brackin, an "eight-ball" is between three and
four ounces of cocaine. St. R 11, 25.
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Hawt horne rel ated that he had gi ven the noney to King, who told him
to return in 15 or 30 m nutes, when King would have the cocai ne.
Pi ckens and Larry Tayl or remai ned to watch Hawt horne whil e Brackin
and Taylor returned to watch King's shop.

Bracki n saw Hawt horne return to the vicinity of King' s shop.
He did not see Hawt horne | eave his car or enter the shop. Brackin
heard sounds from Hawthorne's wre, then |ost transm ssions
altogether. Shortly thereafter, Brackin and Tayl or saw Hawt hor ne
energe fromthe front door of King's shop and walk to his car.
Brackin call ed Pickens and Larry Taylor and directed themto all ow
Hawt horne to drive away, then stop him and find out what had
happened.

About five mnutes |ater, Pickens called Brackin and told him
that Hawt horne had told himthat King had given him a package of
whi te powder. Brackin and Tayl or proceeded i nto King' s shop, where
they arrested King for selling cocaine. The police did not recover
t he $300 they had gi ven Hawt horne to purchase the "eight-ball."

Larry Tayl or and Pickens testified that they watched Haw hor ne
enter and | eave King' s shop; followed himaway fromthe shop and
back again; and watched him enter and | eave the shop once nore.
They foll owed Hawt horne after he | eft the shop the second tine and
stopped him Hawt horne gave Larry Taylor the "eight-ball" of
cocai ne he had purchased from Ki ng.

Hawt horne al so testified for the state. He gave a detailed
account of his controlled purchase of the cocaine from King that

was consistent with the police officers' testinony.



M ssissippi Crine Laboratory chem st Jon Mddox (Maddox)
identified the substance in the "eight-ball" package as cocai ne.
King noved for a judgnent of acquittal after the state rested its
case. The trial judge denied King's notion.

The trial judge adnoni shed King that by testifying he opened
hinmself to inpeachnent with his history on cross-exam nation.
King's attorney asked him if he had a "varied past history
i nvol ving the police departnment[.]" King responded affirmatively.
The attorney then asked King to list his past convictions. King
responded t hat he "done had aggravated assault, fal se pretense, uh,
charged with arson, and they give ne thirteen years in M ssi ssi pp
State Departnent of Corrections[.]" King testified that the
Suprene Court of M ssissippi had reversed his arson conviction and
that he had been released from prison after having served three-
and- one-hal f years of his 13-year sentence. According to King, the
police had harassed himfor the three years foll ow ng his rel ease.
Wil e he m ght occasionally get into a fight or an argunent, King
did not believe in drugs and never had trafficked in drugs. King
expl ained that he had children and woul d not want anybody selling
them drugs. The police, however, regularly harassed King by
searching his business and his taxi cabs for drugs. King flatly
deni ed having sold cocaine to Hawt horne. None of King's earlier
convi ctions involved drugs. He had never been arrested on drug
charges. King's attorney asked him "[b]Jasically, they say that
you're a bad boy, is that right; say you like to hurt people?" Id.

at 165. King responded,



[t]hat what they said, and they said, you

know, | do a |lot of aggravated assault. \When
people do ne wong | get into it. lo--
admt that, but | do not ness with no drugs.
| admt having a fight. 1'Il fight. You know
if a man do ne wong, | feel like |I got to get
sone justice and | do sone fighting, but, uh,
drug, no.

On cross-examnation, King testified that he had been
convicted in Al abama of assault with intent to commt nurder. He
added that he had "shot a boy over there; shot one over here, too.
| ain't got nothing to hide on that, but it wasn't about no
drugs[.]"

At King's sentencing hearing, the prosecutor introduced copies
of King's Al abama conviction of assault with intent to nurder, his
M ssi ssi ppi conviction of aggravated assault, and his M ssissipp
conviction of false pretenses. The trial judge asked if King or
his attorney wi shed to speak before the i nposition of the sentence.
King' s attorney answered, "[n]o, your honor." The trial judge then
i nposed sentence. The trial judge denied King's notion for a new
trial or a judgnent notw thstanding the verdict (JNOV).

The Suprenme Court of M ssissippi affirmed King's conviction.
King v. State, 576 So. 2d 154, 154-55 (Mss. 1991). That court
al so denied King's post-trial notion to vacate his conviction and
sent ence.

King then filed a petition for federal habeas corpus relief.
The magi strate judge recommended that the district judge deny King
habeas relief. The district judge adopted the magi strate judge's
report, supplenented it with his own observations, and deni ed King
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habeas relief. The district judge granted King a certificate of
probabl e cause (CPC) and | eave to proceed in forma pauperis (IFP)
on appeal .

.

A

King first makes a nunber of rel ated argunents chal |l engi ng t he
court's inposition of sentence under the habitual offender statute.
He contends that the trial judge erred by not making an on-the-
record finding regarding the probative value of his previous
convictions; by sentencing him as an habitual offender w thout
personal |y addressing himto determ ne whether he wi shed to deny
that he had conmtted his previous offenses; and by sentencing him
to the statutory maxinmum penalty w thout know ng that he had
sentenci ng discretion. The respondent contends that King's
contentions are precluded from federal habeas review because the
Suprene Court of M ssissippi found them procedurally barred from
review on King's application for post-conviction relief.

Ki ng cont ended on appeal to the M ssi ssippi Suprene Court that
the jury wongly convicted himand the trial judge wongly denied
his notions for a judgnent of acquittal and for a newtrial or JNOV
because the evidence was insufficient to support his conviction.
He contended in his post-conviction notion for relief that the
trial judge erred by not making an on-the-record determ nation of
the probative value of his earlier convictions; that counsel was
ineffective regarding the use of his earlier convictions; that the

trial court erred by sentenci ng hi mwi t hout ascertai ni ng whet her he



w shed to chal l enge his prior convictions; and that the trial judge
erred by sentencing himw thout realizing that he had sentencing
di scretion. The Suprene Court of Mssissippi denied King's
i neffective-assi stance contention on its nerits and denied his
ot her contentions as procedurally barred because King did not raise
them on direct appeal. See Mss. Code Ann. § 99-39-21 (supp
1993) .

The respondent raised the procedural bar in his answer to
King's habeas petition. The district judge found that three of
King's contentions were procedurally barred but considered the
merits of those contentions "out of an abundance of caution[.]"

King does not address the district court's conclusion that
three of his contentions are procedurally barred. Nor does he
contend that he has shown cause and prejudice sufficient to avoid
the effects of the procedural bar. "Failure to prosecute an i ssue
on appeal constitutes waiver of the issue." US v. Geen, 964
F.2d 365, 371 (5th Gir. 1992), cert. denied, 113 S.Ct. 984 (1993).
Even a pro se litigant like King nust brief issues on appeal
Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993). King has
failed to brief the procedural -bar issue and has therefore waived

it.3

3 Additionally, the district court's procedural-bar
concl usi on appears correct. A habeas petitioner is barred from
raising a contention in federal court if he is procedurally barred
fromraising that claimin state court unless he can show cause for
the default and prejudice resulting from the default. Smth v.
Collins, 977 F.2d 951, 955 (5th Gr. 1992), cert. denied, 114 S. C
97 (1993). The Suprenme Court of Mssissippi will not consider
i ssues raised for the first time in a post-conviction application
that could have been raised on direct appeal but were not. M ss.
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B

King contends next that he was convicted on insufficient
evidence. A court review ng a habeas petition wll not disturb a
jury verdict so long as there is evidence, viewed in the |ight nost
favorable to the verdict, sufficient to allow a reasonable jury to
find the defendant guilty beyond a reasonabl e doubt. Young V.
Guste, 849 F.2d 970, 972 (5th Cr. 1988). Only the federal
constitutional standard for sufficiency "need be satisfied, evenif
state law would inpose a nore demanding standard of proof."
Schrader v. Witley, 904 F.2d 282, 284 (5th Cr.), cert. denied,
498 U.S. 903 (1990).

Hawt horne testified about his neetings with King and testified
t hat he and Ki ng exchanged cash for cocaine. The jury could have
inferred fromthe testinony of Brackin, Larry Taylor, and Pickens
t hat Hawt hor ne was under surveillance sufficient to ensure that he
did not fabricate the cocaine transaction. Maddox identified the
substance Hawthorne turned over to the police as cocaine.
Additionally, while not identical in every detail, Hawthorne's
testinony generally was consistent wwth the testi nony of the police
of ficers.

C.

Finally, King contends that his trial attorney was i neffective
for failing to request an on-the-record determ nation of the
probative value of his prior convictions; failing to object when

t he prosecutor asked King about his Al abama conviction; admtting

Code Ann. § 99-39-21 (supp. 1993).
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his prior convictions at sentencing; and failing to allow King to
chal l enge his prior convictions at sentencing. King s argunents
are unconvi nci ng.

To prevail on an ineffective-assistance-of-counsel claim a
movant nust show "that counsel's performance was deficient” and
“"that the deficient performance prejudiced the defense.”
Strickland v. Wshington, 466 U S. 668, 687, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984). To prove deficient performance, the novant
must show that counsel's actions "fell bel ow an objective standard
of reasonableness.” I1d., 466 U S. at 688. To prove prejudice, the
nmovant must show that "there is a reasonable probability that, but
for counsel's unprofessional errors, the result of the proceeding
woul d have been different," id. at 694, and that "counsel's
deficient performance render[ed] the result of the trial unreliable
or the proceedi ng fundanental ly unfair." Lockhart v. Fretwell,
UsS _, 113 S. . 838, 844, 122 L.Ed.2d 180 (1993).
Additionally, "the defendant nust overcone the presunption that,
under the circunstances, the chall enged action "~m ght be consi dered
sound trial strategy.'" Strickland, 466 U S. at 689 (citation
omtted).

The theory of King's defense was that he was an ex-convi ct who
was harassed by police, particularly through attenpts to bring drug
charges agai nst King, who abhorred drugs. King's attorney raised
King's prior convictions to present his theory to the jury. King
enphasi zed t hat none of his previous convictions were drug-rel ated

and that his arson conviction had been reversed.



The evidence against King was relatively strong. Under the
ci rcunst ances, counsel's use of King's prior convictions during the
trial was not outside the realm of reasonable trial strategy.
Additionally, the only offense the prosecutor raised on cross-
exam nation that was not raised on direct examnation was the
Al abama conviction of assault with attenpt to commt nurder. @G ven
the theory of King's defense, solicitation of King's testinony
regarding the Al abama conviction was not prejudicial to King.
Finally, in light of King's defensive theory, counsel was not
ineffective for not allowing King to object to the introduction of
the convictions at sentencing. King already had admtted to the
convictions at trial and he advances no legal theory that his
counsel could have used to persuade the court to exclude the
convi ctions at sentencing.

AFF| RMED.
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