IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7468
Summary Cal endar

THOVAS RI TCH E McBRI DE
Pl ai ntiff-Appellant,
ver sus

JAMES A. COLLINS, Director,
Texas Departnent of Crimnal Justice,

Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA-G 93-242
(January 19, 1994)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Thomas Ritchie MBride appeals the dism ssal of his civil
rights conplaint, that prison officials wongly confiscated his
radio, as frivolous. A conplaint nmay be dism ssed as frivol ous
"“where it |lacks an arguable basis either in lawor in fact."'"

Denton v. Hernandez, us _ , 112 S.Ct. 1728, 1733-34, 118

L. Ed. 2d 340 (1992).

State prison regulations nay create an interest that is

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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protected by the Due Process O ause. Dzana v. Foti, 829 F.2d

558, 561 (5th Gr. 1987). However, "[t]he fundanental
requi renent of due process is the opportunity to be heard at a

meani ngful tinme and in a neaningful manner." Cuellar v. Texas

Enpl oynent Commi n., 825 F.2d 930, 934 (5th Gr. 1987)(citations

and internal quotation marks omtted). "The |evel of process due
a prisoner depends in part on the severity of the sanction to be

i nposed and the needs of the institution." Cooper v. Sheriff,

Lubbock Co., Texas, 929 F.2d 1078, 1083 (5th Cr. 1991).

""[Slome formof hearing' is required before the owner is finally

deprived of a protected property interest.” Logan v. Zi nmernman

Brush Co., 455 U. S. 422, 433, 102 S.C. 1148, 71 L.Ed.2d 265
(1982). "[T]he timng and nature of the required hearing w |
depend on appropriate accommodation of the interests involved.'"
Id. at 434 (citation and footnote omtted). Those interests are
the i nportance of the private interest involved and the |ength or
finality of the deprivation; the likelihood of error by the
governnent; and the magnitude of the governnental interest

i nvol ved. 1d.

According to McBride, the warden responded to his step-one

grievance as follows: "As you admt, the radio in question is
clearly altered and therefore contraband. It wll not be
returned. You will be allowed to send it hone at your expense."

The regional director responded to McBride's step-two grievance
as follows: "W defer to the unit response. Make arrangenents
to send the radio hone, before it is destroyed. No Regi onal

O fice intervention indicated; appeal denied." The deputy
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director responded to McBride's step-three grievance as foll ows:
"Appeal denied. The policy regarding altered property is
established and clear. You have provided nothing to justify
further inquiry into this matter. Follow the instructions you
have been given."

Based on his own allegations, MBride received due process
t hrough the grievance procedure. Even assum ng that MBride has
an inportant interest in possessing the radio and that the
deprivation is permanent, that interest is outweighed by the
prison's interests. First, the likelihood of error by the
deci si onnmaker was m nuscule -- MBride admts that he gl ued
mat ch-sticks to the exterior of the radio; that action altered
the radio and placed it within the definition of "nuisance
contraband."” Second, the prison has a strong interest in
regul ating prisoners' property and in suppressing contraband.
See Logan, 455 U.S. at 433.

AFFI RVED.



