UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7466
Summary Cal endar

CATHERI NE M STARR,
Pl ai ntiff-Appellant,
VERSUS
SOCI AL SECURI TY ADM NI STRATI ON
OFFI CE OF DI SABI LI TY OPERATI ONS,
BALTI MORE, MARYLAND,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA-H91-0242(P)(N)

(August 10, 1994)
Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Catherine M Starr appeals the dism ssal of her conplaint
against the Secretary of the Departnent of Health and Human
Services for lack of jurisdiction.

| .
The Secretary found Catherine M Starr disabled in 1978. 1In

. Local Rule 47.5 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Septenber, 1980, the Secretary notified Starr that she was no
| onger eligible for disability benefits and that her |ast paynent
woul d be the Septenber paynent. Starr did not appeal or seek to
have this decision reconsidered.

Starr filed a new application for benefits in October, 1985.
An ALJ found that Starr was di sabl ed begi nni ng Cct ober, 1980. The
Secretary nmade paynents for the 12-nonth period prior to Starr's
appl i cation.

In 1988, the Secretary notified Starr that she was no | onger
eligible for disability paynents. However, an ALJ found in 1989
that Starr continued to be eligible for benefits.

In 1991, Starr filed a conplaint in the district court under
the Federal Tort Clains Act ("FTCA"). She alleged that she should
have received benefits for the entire period beginning in Qctober,
1980. | nstead, the Secretary nade paynents only for the period
begi nning in QOctober, 1984. The district court, relying on a
magi strate's findings, dismssed Starr's conplaint for |ack of
jurisdiction. The court found that because Starr did not appeal
the Septenber, 1980 discontinuation of benefits, she had not
exhausted her adm nistrative renedies.

1.

Starr argues that because the ALJ in the 1985 hearing found
that she was disabled beginning in 1980, she should receive
retroactive benefits to 1980. The difficulty is that Starr's claim
for disability benefits was not filed until 1985. Under the Soci al
Security Act:

[@a] n individual who woul d have been entitled to a disability
i nsurance benefit for any nonth had he filed application
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t herefor before the end of such nonth shall be entitled to
such benefit for such nonth if such application is filed
before the end of the 12th nonth i nmedi ately succeedi ng such

nont h.

42 U.S.C. § 423(b). According to the Secretary's regulations,
"[1]f you file an application for disability benefits [] ... after
the first nonth you could have been entitled to them you my
recei ve benefits for up to 12 nonths imredi ately before the nonth
i n which your applicationis filed." 20 CF. R 8 404.621(a)(1)(i).
When Starr applied in 1985, she received benefits for the 12
previ ous nonths according to the regul ati ons.

Regardl ess of the initial date of her disability, Starr could
never be entitled to an award of benefits prior to the twelve-nonth
peri od before she applied for benefits. Meadows v. Cohen, 409 F. 2d
750, 752 (5th Cr. 1969). Starr failed to seek paynent of benefits
for 1980-84 during the tinme when she was eligible to receive those

payments.

AFFI RVED



