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PER CURI AM ~

Plaintiff-Appellant Sea Products, Inc. appeals the district

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



court's grant of sunmmary judgnent in favor of Sea Products
i nsurer, Defendant-Appellee United States Fidelity and Guaranty
| nsurance Conpany (USF&5, dism ssing Sea Products' clai magainst
USF&G for alleged bad faith failure to provide a defense. As we
conclude that the conplaint in the underlying litigation alleged
facts and clains which, if proved, would clearly be excluded from
coverage under Sea Products' commercial general liability policy,
so that USF&G had no duty to defend Sea Products, we dismss its
appeal as frivol ous.
I
FACTS AND PROCEEDI NGS
USF&G i nsured Sea Products under a commerci al general

liability policy. That policy provides in pertinent part:

1. | nsuri ng Agreenent.
a. W wll pay those suns that the insured
becones legally obligated to pay as damages
because of "bodily injury" . . . to which this
i nsurance appli es.
2. Excl usi ons.
Thi s insurance does not apply to:
g. "Bodily injury" . . . arising out of the

owner shi p, nai ntenance, use or entrustnent to
others of any aircraft, "auto" or watercraft owned
or operated by or rented to or | oaned to any
i nsured. Use includes operation and
"l oadi ng or unl oadi ng. "

Thi s excl usi on does not apply to:

(1) A watercraft while ashore on prem ses you own
or rent;

(2) A watercraft you do not own that is:
(a) less than 26 feet |ong; and
(b) not being used to carry persons or
property for a charge.?

!Enmphasi s added.



On or about July 29, 1991, John Royal sued Sea Products and
ot her defendants in a personal injury action. Royal alleged in
his conplaint that Sea Products owned, nmanaged, possessed and

control |l ed The Recovery, a sixty-foot long, steel hull fishing

vessel. Royal alleged that (1) he was enployed by Sea Products

as a crew nenber of The Recovery in the capacity of fisherman and

deck hand, (2) the accident occurred on July 8, 1991, (3) the
Recovery was in navigable waters and Royal was acting in the
course and scope of his enploynent, and (4) unseawort hi ness of
t he vessel and negligence caused permanent injury to his left
hand. 2

The suit papers were sent by attorney Mark Lyons, counsel
for Sea Products, to Charles Frost, a general agent of USF&G
along with a request that Sea Products' insurance carriers be put
on notice of the suit and that Sea Products be given an

affirmati ve response stating that a defense woul d be provided.

2The conplaint states in relevant part:
6. [Royal] . . . was assisting in retrieving the anchor |ine
whi ch was furnished to said vessel for the use of said vessel's
crew. Said anchor |ine was inadequate by virtue of being
insufficient length for the existing circunstances being in an
unservi ceabl e conditi on and bei ng handl ed i nproperly by the crew
managenent of said vessel
7. Further, in addition to said anchor |ine causing said vessel
to be unseaworthy, the vessel's crew was nade to performthose
foreseeabl e conditions which exist in storny seas as was the
situation at the tinme and place involved in this |awsuit.
Further, that the shortage and inexperience of the vessel's crew,
as well as the aforesaid anchor |line and rel ated equi pnent, did
then and there cause unseaworthi ness of the vessel . . . causing
[ Royal ] severe and potential permanent injury to his hand.
8. [Royal's] injuries were caused by the negligence of [Sea
Products], . . . and by the unseaworthi ness of the vesse



After receiving the suit papers on August 15, 1991, Frost |earned
t hat Royal was not Sea Product's enployee and that Sea Products

had no connection what soever with The Recovery. Frost i nforned

Sea Products that the commercial general liability policy did not
cover Royal's clain?t and that he would send the suit papers to
the workers' conpensation carrier. Frost m stakenly believed
that Royal's claimwas work-related and reported the claimto Sea
Products' workers' conpensation carrier, Liberty Mitual, rather
than to USF&G

Li berty Miutual declined to defend because Royal was not Sea
Product' s enpl oyee. USF&G did not receive notice of the Royal
litigation until October 8, 1991. Meanwhile, Sea ProductssQwhi ch
asserts that it never received a response from USF&GsQwas
successful in obtaining a dismssal wth prejudice in the Royal
action.

Sea Products filed the instant bad faith breach of contract
action agai nst USF&G on Cctober 11, 1991sqQonly three days after
USF&G first |earned of the Royal litigation. USF&G answered,
asserting as a defense that it did not defend Sea Products due to
the m stake of Frost, a general insurance agent, who thought the
claimwas work-related and reported it to Liberty Miutual rather
t han USF&G

During discovery, an enployee of USF&G stated that if USF&G

had received notice of the Royal litigation it would probably

3The general liability policy excludes bodily injury to "an
enpl oyee of the insured arising out of the course and scope of
enpl oynent by the insured.”



have provided a defense for Sea Products under reservation of
rights until it had an opportunity to nmake a proper

i nvestigation. That enpl oyee acknow edged that the policy
provi ded for a defense.

Subsequent |y, however, an upper level official in USF&G s
home office reviewed the policy and di scovered that, under Sea
Products' policy, watercraft coverage was expressly excl uded.
USF&G t hen anended its answer to assert that a specific policy
excl usi onsQpar agr aph G abovesQnegated its duty to defend.

USF&G noved for sunmary judgnent, asserting that the policy
excl usi on precluded watercraft coverage under the policy, thereby
elimnating any obligation of USF&G to defend agai nst a
wat ercraft claim Sea Products contested the notion, arguing
that the policy nevertheless required a defense. Sea Products
insisted that both parties knew that the exclusion did not apply
under the known facts. Sea Products also insisted that the
exclusion did not apply to clainms of negligence.* The district
court rejected Sea Product's contentions and granted summary
judgnent in USF&G S favor, dism ssing Sea Product's clainms. Sea

Products tinely appeal ed.

“Sea Products argued further that the exclusion only applied
to indemity under the policy, not USF&G s duty to defend Sea
Products. The insurance policy specifically provides, however,

t hat USF&G has the right and duty to defend any suit seeking
damages for bodily injury to which the policy applies. Thus the
policy requires USF&G to defend Sea Products only if the policy
provi des coverage for the alleged bodily injury.

5



|1
ANALYSI S

A. St andard of Revi ew

We review the district court's grant or denial of summary
j udgnent de novo, "review ng the record under the sane standards
whi ch guided the district court."® Sunmmary judgnment is proper
when no genui ne issue of material fact exists that woul d
necessitate a trial.® |n determ ning on appeal whether the grant
of a sunmmary judgnent was proper, all fact questions are viewed
in the light nost favorable to the nonnmobvant.’ Questions of
| awsQi ncl udi ng the construction and effect of an unanbi guous
contractsQare al ways deci ded de novo.?

B. Contract Excl usi on: No Duty to Defend

Under M ssissippi law, a court determines an insurer's duty
to defend by examning the allegations in the conplaint filed
agai nst the insured.® For such a duty to be established, the
pl eadi ngs nust allege a claimthat is covered by the applicable

policy. The duty to defend "is neasured upon the allegations

Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Gir.
1988) .

®Cel otex Corp v. Catrett, 477 U S. 317, 323-25, 106 S. C
2548, 2552-54, 91 L. Ed. 2d 265 (1986); see FeEb. R Qv. P. 56(c).

"Wl ker, 853 F.2d at 358.

8]d.; Calpetco 1981 v. Marshall Exploration, Inc.
1408, 1413 (5th G r. 1993).

, 989 F.2d

°Sout hern Farm Bureau Casualty Ins. Co. v. Logan, 119 So. 2d
268, 271 (M ss. 1960).

10See i d.



inthe plaintiff's pleadings regardless of the ultinmte outcone

of the action."' But when the plaintiff's petition nakes

all egations which, if proved, would place plaintiff's claim

within an exclusion fromcoverage, there is no duty to defend.?
Sea Products contends on appeal that because Royal's cause

of action could not have arisen (as both parties admt) from Sea

Product' s ownershi p, nmai ntenance, or use of The Recovery, or from

its being entrusted to another, the policy exclusion does not
relieve USF&G of a duty to defend. Sea Products al so contends
that the plaintiff's allegation of "negligence" places the claim
outside the policy exclusion, thereby requiring USF&G to provi de
a defense. Sea Products' argunents ignore both the scope of our
i nqui rysQt he "al | egati ons of the conpl ai nt"sQand the plain
meani ng of the insurance contract.

If facts all eged by Royal were proved, his claimwould fal
within the watercraft exclusion. Sea Products' contention that
the policy covers any and all "negligent" acts, and that the
wat ercraft exclusion thus does not apply, is nonsensical.

USF&G s general liability policy expressly excludes any coverage
what soever for bodily injury occurring on watercraftsqQregardl ess
of the theory of liability, and regardl ess of ownership or other

relationship of the insured to such craft, including total

H1EECC V. Southern Publishing Co., Inc., 894 F.2d 785, 789
(5th Gir. 1990).

12Jones v. Southern Marine & Aviation Underwiters, Inc.,
739 F. Supp. 315, 324 (S.D. Mss. 1988), aff'd on other grounds,
888 F.2d 358 (5th Cir. 1989).




absence of such a relationship. The district court correctly
held that "any reference to negligence does not override the
excl usion.”

The district court's opinion nore than adequately addressed
and di sposed of these issues. Sea Products' appeal in the face
of that opinion is frivolous. W can add nothing to the correct
and conprehensive analysis of this case contained in the district
court's opinion. Instead of witing separately, then, we adopt
the reasoni ng, findings, and concl usi ons expressed therein,
incorporate it by reference, and annex a copy hereto.

1]
CONCLUSI ON

Sea Products' argunent that the policy exclusion does not
apply either under the known facts or because Royal's cl ai mwas
one of negligence has no arguable basis in lawor in fact and is
thus frivolous.® Gven the obvious applicability of the
excl usion, there can be no duty to defend. Sea Products' appeal
is therefore

DI SM SSED.

13Gee 5THAQR R 42.2.



