IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7431
Conf er ence Cal endar

GARRY LEE MOORE
Pl ai ntiff-Appellant,
vVer sus
FRANK RUSSELL,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 1:92-CV-253
(Cctober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
Garry Lee Moore appeals the dismssal of his 42 U S. C
8§ 1983 conplaint wthout prejudice against Frank Russell, Grcuit
Court Judge of the First Judicial D strict in Mnroe County,
M ssissippi. The conplaint alleged that Judge Russell violated
Moore's constitutional rights by failing to provide himw th an
attorney during his arrai gnnent proceeding.
Moore argues that the district court erred by concl udi ng

that Judge Russell is entitled to absolute i nmunity.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Absol ute judicial immunity extends to al
judicial acts that are not perforned in the
cl ear absence of all jurisdiction. Thus, a
judge has no immunity (1) for actions taken
outside of his judicial capacity, or (2) for
actions that are judicial in nature, but
occur in the conpl ete absence of al
jurisdiction.

Malina v. Gonzales, 994 F.2d 1121, 1124 (5th Cr. 1993)

(citations omtted). To determ ne whether the actions are

"judicial in nature," four factors are used:

(1) whether the precise act conplained of is
a normal judicial function; (2) whether the
acts occurred in the courtroomor appropriate
adj unct spaces such as the judge' s chanbers;
(3) whether the controversy centered around a
case pending before the court; and (4)

whet her the acts arose directly out of a
visit to the judge in his official capacity.

Id. Judge Russell's actions fall within the anbit of judicial

imunity. See Mreles v. WAco, us _ , 112 S.Ct. 286, 288,

116 L.Ed.2d 9 (1991). Therefore, More's § 1983 clai mwas

properly dism ssed. See Ancar v. Sara Plasma, Inc., 964 F.2d

465, 468 (5th Cir. 1992).

"Nei t her habeas nor civil rights relief can be had, however,
absent the allegation by a plaintiff that he has been deprived of
sone right secured to himby the United States Constitution or

| aws. Thomas v. Torres, 717 F.2d 248, 249 (5th Cr. 1983),

cert. denied, 465 U. S. 1010 (1984).

Thus, the issue is whether More's Sixth Amendnent right to
counsel was violated by Judge Russell's failure to appoint
counsel prior to and during the arrai gnnent proceeding. The
presence of counsel is required at any pretrial proceeding

conprising a "critical stage" where a defendant's substantive
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rights may be prejudiced. See United States v. Gouveia, 467 U S

180, 189, 104 S. . 2292, 81 L.Ed.2d 146 (1984), cited as
authority in Wllianson v. State, 512 So.2d 868, 875 (M ss.

1987). The court in WIlianson determ ned that arrai gnnment as

practiced in the state of M ssissippi does not constitute a
critical stage of a crimnal proceeding. At an arraignnent
proceedi ng, the accused is infornmed of the charges pendi ng

agai nst himby a reading of the indictnent and he then enters a
pl ea. The defendant does not sacrifice any substantive rights
because he may | ater withdraw a guilty plea and proceed to trial
and he is not required to plead all avail able defenses. 1d. at
875-76. Accordingly, there is no constitutional right to counsel
during an arrai gnnent proceeding in Mssissippi affording a
remedy under either habeas or § 1983.

Moore al so asserts that the district court erred by
conpelling himto seek habeas relief prior to pursuing his 8§ 1983
conpl aint for danages. Mbore has neither a habeas nor a § 1983
remedy.

For the foregoing reasons, the judgnent of the district
court is nodified to a dismssal wth prejudice, and as so

nodi fi ed i s AFFI RVED



