IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7409

Summary Cal endar

BILLY J. DI CKERSON and
LI NDSEY AUTOMOTI VE SERVI CES, | NC.

Pl aintiffs-Appellants,
vVer sus
DANI EL, COKER, HORTON & BELL, P.A.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA-J92-0730(L) (N))

(Decenber 20, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Plaintiffs, Billy John D ckerson and Lindsey Autonotive
Services, Inc., appeal from summary judgnent on their claimfor
|l egal mal practice granted in favor of defendant, Daniel, Coker

Horton & Bell, P.A W AFFI RM

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



I

This case turns on the right to | ease prem ses in the contro
of the Board of Trustees of the Jackson Public School District. 1In
May 1973, Maurice H Joseph and Kenneth F. Pritchard entered with
the Board into a | ease of the prem ses. The | ease would expire in
1990. In 1977, Lindsey Autonotive Services acquired the right to
a sublease from Joseph and Pritchard for a portion of those
prem ses. The sublease in turn would expire in 1990.

The owner of the majority of the stock in Lindsey Autonotive
Services, M. A P. Lindsey, decided in 1986 to sell his business
to his enployee, Billy John D ckerson. Di ckerson owned the
remai nder of the shares of the stock in the conpany. To facilitate
the sale, Lindsey intended to secure an additional ten year
comm tnment on his subl ease. Toward this end, he enlisted the
assi stance of his long-tine |awer, Joe H Daniel. M. Dani el
contacted M. Joseph by tel ephone to effect the extension. M.
Dani el then confirnmed their conversation by letter. The letter
suggested that the parties had agreed to a renewal of the subl ease
for ten years under the conditions of the original sublease. The
one alteration was an increase in the rent to allow Joseph and
Pritchard to recover 25% in excess of the rent charged by the
Board. M. Joseph's response to M. Daniel's letter requested an
increase in rent to provide either 25% in excess of the rent
charged by the Board or a 25% increase in the rent from the

original sublease, whichever would prove greater. It also



conditioned the renewal on negotiation of a new |ease between
Joseph and Pritchard and the Board.

Wth this arrangenent in place, Lindsey undertook to sell his
busi ness to Dickerson. As part of the sale, Lindsey agreed to
assi st Dickerson and D ckerson's conpany, Lindsey Autonotive
Services, in securing a sublease from Joseph and Pritchard.

Five nonths after this sale, Joseph and Pritchard sold their
interest in the premses leased from the Board to Autocenter
Devel opnment, I nc. In 1989, as the date for an extension of the
subl ease approached, Autocenter advised D ckerson that it intended
to demand a substantial increase in rent.

Li ndsey Autonotive Services filed suit to enforce its alleged
agreenent with Joseph and Pritchard for a ten-year extension of the
subl ease, which it argued was bi ndi ng on Autocenter as Joseph and
Pritchard's successor. A Mssissippi state court found that the
| ease could not be enforced on two separate grounds. First, the
| ease was not enforceable as it did not satisfy the requirenents of
a witten docunent established by the statute of frauds. Second,
the agreenment nmade the extension contingent upon Joseph and
Pritchard renewing their | ease with the Board--a contingency which
never transpired. The court ordered Lindsey Autonotive Services to
vacate the prem ses and pay damages as a w ongful hol dover tenant.

Both Dickerson and Lindsey Autonotive Services filed for
bankruptcy. Dickerson and Li ndsey subsequently initiated this suit

agai nst Daniel alleging that he had a duty to secure an extension



of the subl ease on behalf of Lindsey Autonotive Services and, by
failing to obtain a witten agreenent, had not fulfilled that duty.
|1

The district court granted summary judgnent in favor of the
def endant . In doing so, the district court noted that it was
doubt ful that Daniel owed a duty to D ckerson or Lindsey Autonotive
Services rather than nerely to M. Lindsey. M. Daniel had only
represented M. Lindsey.

The district court also suggested that the statute of
limtations had run before Dickerson and Lindsey Autonotive
Services commenced this suit. The applicable statute of limtation
in Mssissippi is six years. See Mss. Code Ann. 8§ 15-1-49 (1993).
Plaintiffs filed suit nore than six years after Daniel took any
action in regard to the extension of the subl ease.

Plaintiffs seize on this second concl usion, arguing that the
district court did not identify properly the date on which their
cl ai m accr ued. We need reach neither of these issues, however,
because we affirm on separate grounds.

The only negligent act that the plaintiffs ascribe to Daniel
was his failure to nenorialize the agreenent in proper witten
form The district court notes that the plaintiffs did not allege
intheir conplaint that Dani el should have secured an uncondi ti onal
extension of the subl ease. Moreover, the terns of the sale of
Li ndsey Autonotive Services provided that M. Lindsey woul d assi st
M. Dickerson in securing an extension of the sublease but that

"[t]he final decision [about the sublease] would be made by the



corporation.” This | anguage does not indicate that Lindsey or
Dani el guaranteed the existence of a sublease. | ndeed, to the
contrary, the | anguage appears i nconsi stent with such a conm t nent.
The terns of the sale | eave that decision to the discretion of the
cor porati on.

The district court concluded that Daniel's failure to conmt
the terns of the extension of the sublease to proper witten form
did not cause the plaintiffs' injuries. The extension was
conti ngent on Joseph and Pritchard renewi ng their | ease, which they
did not do. The agreenent therefore would not have cone into
effect in any case.

The M ssissippi state court that dismssed the plaintiffs
suit to enforce the sublease recognized this fact, as did the

district court. So do we. We therefore AFFI RM



