IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93- /73595
Summary Cal endar

Cifton Davis,
Pl ai ntiff-Appel | ee-Appel | ant,

ver sus

Yazoo County Wl fare Departnent,
Def endant - Appel | ant - Appel | ee.

Appeals fromthe United States District Court
For the Southern District of M ssissipp
(CA W88-55 W

(May 31, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM:
This is our second look at this Title VII failure-to-hire
case, in which the district court originally found that the
Def endant - Appel | ant, Yazoo County Wl fare Departnent, had
di scrim nated against the Plaintiff-Appellee, Cifton Davis, on

t he basis of sex. In Davis v. Yazoo County Welfare Dep't?!, we

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

1942 F.2d 884 (5th Gir. 1991)(Davis I).



vacated the district court's decision in favor of Davis and
remanded the case, holding that the district court clearly erred
in maki ng an inference about a tel ephone call that the Defendant-
Appellant's hiring director nmade to Davis after he applied and
interviewed for a job as an eligibility worker. As this
erroneous inference influenced the district court's analysis as a
"*crucial piece of evidence' on which it relied,” we renmanded the
case to the district court for it to reconsider its finding that
t he Def endant - Appel | ant had unlawful | y di scri m nat ed agai nst
Davis.?2 On May 28, 1993, after the remand, the district court

i ssued a judgnent finding, once again, that the Defendant-
Appel I ant had di scrim nated agai nst Davis. The court did not,
however, set out any new findings of fact or conclusions of |aw
explaining its reasoning for so finding. On appeal fromthat
judgnent, therefore, we have an insufficient basis on which to
review the district court's decision and have no choice but to
remand the case to the district court.

We note that since the appeal of this case on June 18, 1993,
the district court has, in a nmenorandum opinion issued on
Novenber 8, 1994, attenpted to reconcile its findings with our
concl usi ons and gui dance as expressed in Davis |I. As a district
court does not have jurisdiction to "alter the status of the case

as it rests before the [Clourt of [A]ppeals,"? however, the

°See id. at 886-88.

SCoastal Corp. v. Texas Eastern Corp., 869 F.2d 817, 820-21
(5th Cir. 1989).




district court's nenorandum opinion, comng as it does after the
Def endant - Appel | ant appealed to this court, is ineffectual as a
matter of law.* In light of our previous observations in Davis
I, therefore, which remain consistent, we vacate the district
court's judgnent appeal ed herein and remand with instructions to
reconsider its prior decision and i ssue a new judgnent and

menor andum opi ni on setting out findings of fact and concl usi ons
of | aw.

VACATED and REMANDED with i nstructions.

‘See &riggs v. Provident Consuner Discount Co., 103 S. C
400, 402 (1982)(observing that a "federal district court and a
federal court of appeals should not attenpt to assert
jurisdiction over a case simultaneously"); Md atchy Newspapers
v. Central Valley Typographical Union No. 46, 686 F.2d 731, 734-
35 (9th Gr. 1982)(district court does not have jurisdiction to
enter anended judgnent that changes status quo of pending

appeal ).




