IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7394
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROSI E V\EBB,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 2:93-CR-012-2
~(March 23, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
Rosi e Webb chal | enges the sufficiency of the evidence to

convict her on the conspiracy count. Because Wbb failed to nove
for judgnent of acquittal at the close of all of the evidence,

this Court nust determ ne only whether there was a manif est

m scarriage of justice. United States v. Pierre, 958 F.2d 1304,
1310 (5th Gr.) (en banc), cert. denied, 113 S.C. 280 (1992).

"Such a mscarriage would exist only if the record is devoid of

evi dence pointing to guilt, or . . . because the evidence on a

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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key elenent of the offense was so tenuous that a conviction would
be shocking." 1d. (internal quotations and citations omtted).
To establish a conspiracy under 18 U . S.C. § 371, the
Gover nnment nust "prove beyond a reasonabl e doubt that two or nore
persons agreed to commt a crinme and that at | east one of them
commtted an overt act in furtherance of that agreenent."” United

States v. Tansley, 986 F.2d 880, 885 (5th Gr. 1993). The jury

may i nfer the existence of an agreenent from a defendant's

concert of action with others. United States v. Magee, 821 F.2d

234, 239 (5th Cr. 1987). "G rcunstances altogether

i nconclusive, if separately considered, may, by their nunber and
joint operation, especially when corroborated by noral

coi nci dences, be sufficient to constitute concl usive proof."

United States v. Roberts, 913 F.2d 211, 218 (5th GCr. 1990),

cert. denied, 111 S. C. 2264 (1991) (citation and internal

quotations omtted). The elenents of conspiracy "may be inferred
fromthe devel opnent and coll ocation of circunstances.” United

States v. Gllo, 927 F.2d 815, 820 (5th Cr. 1991) (citations and

internal quotations omtted). "[Where the only circunstanti al
evidence is based on the existence of a famly relationship or
“mere knowi ng' presence, a conspiracy conviction cannot be
uphel d. However, when inferences drawn fromthe existence of a
famly relationship or "nmere knowi ng presence' are conbined with
other circunstantial evidence, there nmay be sufficient evidence

to support a conspiracy conviction." United States v. WIIlians-

Hendri cks, 805 F.2d 496, 503 (5th Gr. 1986). Although the fact

that a defendant has a stake in the outcone of the conspiracy may
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be relevant to establish participation, it is not a direct

requirenent. United States v. Keller, 784 F.2d 1296, 1299 (5th

Cir. 1986).

The evi dence supports the jury's verdict. Wbb admts the
exi stence of an on-going conspiracy and the conm ssion of overt
acts by one of the conspirators, but contends that the Governnent
failed to present any evidence that she know ngly participated in
the conspiracy or had a stake in its outconme. Trial testinony
establi shed that Wbb was in possession of a detailed letter of
instructions fromher son respecting the conspiracy and her
knowi ng and active role in it™; that she acted as a courier in
mai ling altered noney orders to both Mary Janes and Bobbi e
Wat son; that she signed for, opened, and kept the contents of two
Express Mail packages addressed to "Roxie WIlians"; and that,
during the postal inspectors' search of her house, she asked the
Chi ef of Police whether the inspectors found any noney orders.
Accordingly, the record is not devoid of evidence fromwhich the
jury could have concl uded that Wbb knew of the conspiracy, and
the jury's verdict does not constitute a nmanifest m scarriage of
justice.

Webb al so argues that the district court erred by failing to
articulate a reason for its upward departure fromthe guideline

range. Webb directs her argunent, however, to the origina

" Webb's defense to possession of the letter is that she is
unable to read or wite. She admtted at trial, however, that
her children read to her any letters that she received, although
she deni ed knowl edge of the letter of instructions found in her
ni ght st and.
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sentence i nposed on June 2, 1993. On Novenber 17, 1993, the
district court resentenced Webb to 18 nonths on each count to be
served concurrently. She does not challenge this sentence or the
reasons articulated for it.

AFF| RMED.



