IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7390
(Summary Cal endar)

PATRICIA A. LITTLE, ET AL.,
Plaintiffs,
PATRICIA B. LITTLE, et al.
Pl ai ntiffs-Appellants,

VERSUS

FI RST SOUTH PRODUCTI ON CREDI T ASSCOCI ATI ON, et al.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

(J89-0021(w))

(May 5, 1994)

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM:
The district court held that a severance plan whi ch expresses

that its purpose is "to cushion the inpact of job |oss" provides

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



unenpl oynent benefits, not deferred conpensation for past services.

Accordi ngly, t he district court concl uded t hat t he
pl ai ntiffs))enpl oyees who had endured no interruption in salary and
no period of unenpl oynent))were not entitled to severance benefits
as a matter of law. W agree and therefore we affirm
I
FACTS AND PROCEEDI NGS

Plaintiffs-Appellants ("Plaintiffs") are 177! enpl oyees of
various nenber institutions of the Farm Credit System ("the
Systeni). The Systemconprises federally chartered banks that are
statutorily authorized and required to provide credit to farners,
agricul tural busi nesses, and agricul tural cooperati ves.
Def endant s- Appel | ees are t hree such federally chartered
institutions. The Systemis regulated by the United States Farm
Credit Admnistration ("FCA").?

Plaintiffs sued to collect severance benefits under a
severance plan offered by each of the three defendant institutions,
nanely Jackson Bank for Cooperatives ("CoBank"3), Feder al

Internediate Credit Bank of Jackson ("Credit Bank"%), and First

IWhen this suit was initia

Ily filed, there were 236
Plaintiffs. Only 177 of these Plaintiff

s have chosen to appeal.
2See 12 U.S.C. 88 2001-260.

SEf fective January 1, 1989, Jackson Bank for Cooperatives
merged with various other banks to create the National Bank for
Cooperatives. For conveni ence, Jackson Bank and its successor are
referred to as "CoBank."

‘Ef fective Septenber 30, 1993, Federal I|nternediate Bank of
Jackson nerged into FarmCredit Bank of Col unbia. For convenience,
Federal Internedi ate Bank of Jackson and its successor are referred
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South Production Credit Association ("First South Association")
(collectively, "Defendants"). This plan provides that:

Enpl oyees who are involuntarily term nated as a result of

reduction in force or position abolishment will receive

severance pay . . . to cushion the inpact of job loss.?®

The story of this litigation begins in My 1988, when the
Plaintiffs were divided into two work groups: "bank enpl oyees,"
who wor ked for the Federal Land Bank Jackson ("Land Bank"), CoBank,
and Credit Bank; and "associ ation enployees," who worked for
Federal Land Bank Associ ati on of Jackson ("Land Bank Associ ation")
and First South Association. The "bank enployees"” provided
services for all three nenbers of the "bank group," and received
payrol | checks, nmanagenent directives, notices, and ot her enpl oyee
related material from"Farm Credit Banks of Jackson." Simlarly,
the "associ ati on enpl oyees" provided services for the two nenbers
of the "association group,” and received their checks, nanagenent
directives, notices, and other enploynent related material from
"Farm Credit Services."

On May 20, 1988, the FCA decl ared Land Bank (a nenber of the
bank group) and Land Bank Associ ation (a nenber of the association
group) to be insolvent and placed themin receivership. Between

May 20th and June 20th of that year the receiver nmaintained the

to as "Credit Bank."

The severance policy of First South Association contained an
addi tional provision which provided that no severance benefits were
due an enpl oyee that accepted a position with another nenber of the
Farm Credit System Because this case is disposed of on grounds
that make this additional provision not germane, we decline to
address its significance.



"status quo" regarding the Plaintiffs: Wthout any break in
service, they continued to report to work, to receive their
paychecks, and to have essentially the sane duties as before. On
June 20, 1988, each of the Plaintiffs was offered (and each
accepted) one anong a nunber of jobs with 1) the institution that
had been placed in receivership, 2) one of the Defendants, or 3)
anot her nenber of the System

The parties vigorously contest the pre-May 20th nature of the
enpl oyee-enpl oyer relationships between the Plaintiffs and the
Def endants, and the effect of the May 20t h and June 20t h changes on
those rel ationshi ps. In essence, Plaintiffs contend that both

Farm Credit Services and Farm Credit Banks of Jackson were "joi nt

ventures," and that all nanagenent control over enployees was
pl aced in these organizations, ergo these organizations were
Plaintiffs' enployers. Once the receiver stepped in, insist

Plaintiffs, their enploynent relationship with these organi zati ons
automatically ended, and all Plaintiffs becane enpl oyees of the
receiver.

In contrast, Defendants contend that FarmCredit Services and
Farm Credit Banks of Jackson were not separate legal entities.
Rat her, they insist, Plaintiffs worked under a "joint managenent"”
agreenent that created econom es-of-scale by providing for the
sharing of enployees and the allocation of <costs to the
participating individual institutions. These individual
institutions maintained their own books and retained their own

separate legal identities. O particular significance, assert



Defendants, is the fact that all profits and |osses accrued
directly to these individual institutions, not to "Farm Credit
Services" or "Farm Credit Banks of Jackson."® According to
Defendants, the inposition of receiverships on May 20th sinply
swtched the status of each Plaintiff from that of a "joint
enpl oyee" of all to that of an enpl oyee of one or another of the
individual institutions, including in some cases one of those
institutions that had been placed in receivership. The Defendants
further insist, with equal fervor, that no Plaintiff was ever an
enpl oyee of the receiver gua receiver.

O nore inportance to the instant case))and what is not
contested))is the practical effect on the Plaintiffs wought by the
May 20th and June 20th changes: Not one Plaintiff ever m ssed a
single day's work or a single day's pay as a result of the
institution of these receiverships. During the brief transition
period, Plaintiffs continued to performessentially the sane duties
as they had imedi ately beforehand, and no changes were nmade in
personnel policies. Finally, by the end of this transition period
each Plaintiff was in the enploy of one or another of the nenber
institutions of the System at or above his or her pre-transition
salary. In contrast, forner fell ow enpl oyees who were no | onger
enpl oyed anywhere within the System i.e., who truly suffered a job
| oss, did receive severance pay under the plan. Not surprisingly,

these fornmer enployees are not Plaintiffs in the instant suit.

6Cf. Hults v. Tillnman, 480 So.2d 1134, 1146 (M ss. 1985)
(indicating that sharing of profits is an inportant characteristic
of a joint venture).




In May 1988, Plaintiffs filed the instant suit in M ssissipp
state court, seeking severance benefits as well as accrued vacati on
pay and unpaid travel and rel ocation expenses. Defendants pronptly
removed this case to federal district court, where, after
procedural wangling not germane here, they noved for summary
j udgnent on the severance-pay issue.

The district court granted summary judgnent on this issue,
holding that benefits furnished under a severance plan that
provides benefits "to cushion the inpact of job [loss" are
unenpl oynent benefits, not deferred conpensation for past services.
Accordi ngly, the court concluded that as Plaintiffs had endured no
interruption in salary and no period of wunenploynent, they had
experienced no job loss and thus as a matter of |aw were not
entitled to severance benefits. Plaintiffs then di sm ssed the rest
of their clains, thereby allowing the district court to enter a
final judgnment, fromwhich Plaintiffs tinely appeal ed.

|1
DI SCUSSI ON

A. Plan Interpretation

W review sunmmary judgnents de novo.’ Wien a court grants a
summary judgnent based on interpretation of a contract, theinitial
inquiry is whether the contract is anmbiguous. |f the contract is

not anbi guous, it may be interpreted as a matter of |law, so sumary

'E.q., Anerican Totalisator Co. v. Fair G ounds Corp., 3 F.3d
810, 813 (5th Cr. 1993); DEEW, Inc. v. Local 93, lLaborers
Int'l Union, 957 F.2d 196, 199 (5th Cr. 1992).
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judgrment is generally appropriate.?

As we noted in Barnett v. Petro-Tex Chemical Corp.,° severance

plans will fall into one of two possible categories: ei t her
deferred conpensation plans or unenploynent benefit plans.
Coverage under a deferred conpensation plan is triggered by any
change in enpl oyer (such as occurs as a result of a sale or nerger
into a successor corporation), whereas coverage under an
unenpl oynent benefit plan, which is intended to mtigate the
econom ¢ disruption associated with job loss, is triggered by
actual unenploynent. The latter category of plans thus provides
benefits to only those enpl oyees who actually becone unenpl oyed. 1°
We al so observed in Barnett that the |anguage of the plan is the
touchstone for ascertaining which category of benefits are being
provi ded. 1!

When we turn to the |anguage of the severance plan here at
i ssue, we read that "[e] npl oyees who are involuntarily term nated
as a result of reduction in force or position abolishment wll

recei ve severance pay . Were this the only pertinent
| anguage of the plan, we nmay well have concl uded that the | anguage

of the plan was indeed anbi guous regarding the type of benefits

8E.q., Anerican Totalisator, 3 F.3d at 813; D.E.W, Inc., 957
F.2d at 199.

%893 F.2d 800, 807-09 (5th Cir.) (collecting and di scussing
jurisprudence), cert. denied, 497 U S. 1025 (1990).

10See i d.

11d. at 809.



provided.'? But there is nore. The plan immediately goes on to
express that its purpose is "to cushion the inpact of job |loss."
Such a statenent of purpose elimnates any doubt that this plan
belongs in the wunenploynent benefit category: Absent true
unenpl oynent, no Plaintiff could have suffered a "job | oss" that
caused any "inpact" which needed to be "cushioned" by severance
benefits. 13 W agree with the district court that this plan
unanbi guously requires a period of actual unenploynent to trigger
benefits))a condition that has not been net by any Plaintiff.
Consequently, Plaintiffs' argunments regarding purported
changes in enpl oyers becone irrelevant. Even if we were to assune
arguendo that on May 20th each Plaintiff had ceased to be enpl oyed
by one of the so-called joint ventures (i.e., FarmCredit Services
and Farm Credit Banks of Jackson) and had becone enpl oyed by the
recei ver, the conclusion that every Plaintiff had renmai ned enpl oyed
t hroughout the transition period would not be altered: They
continued to performthe sane duties for the sane or greater pay.
Li kewise, Plaintiffs' enploynent continued w thout interruption
after the changes of June 20th, as all becane enpl oyees of nenber
institutions of the System at or above their pre-transition

sal ari es. In sum such changes in enployer would not alter the

12See id. at 809-10 (concluding that severance policy which
provided only that severance benefits were due for "term nation"
was anbi guous) .

13Cf. Younger v. Thonmas International Corp., 629 S.W2d 294,
296 (Ark. 1982) (concludi ng that statenent of purpose regarding the
need to provide financial assistance strongly indicated that
severance policy did not apply absent unenpl oynent).
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fact that Plaintiffs have failed to showthat they have experi enced
any unenpl oynent ))or, for that matter, any econom ¢ harn))t hat woul d
entitle them to benefits under the severance plan. To the
contrary, receipt of such benefits would constitute unintended
wi ndf al | s.

B. Agency Vi ews

Plaintiffs attenpt to avoid the effect of the purpose
requi renment by relying on excerpts from letters and nenoranda
prepared by various FCA officials. These excerpts reflect that the
officials thought that the inposition of the receiverships on My
20th "termnated" Plaintiffs' enploynent. Despite the fact that
none of the wunderlying nenoranda or letters were issued in
accordance with any agency procedure, Plaintiffs insist that these
excerpts are "agency interpretations” that are entitled to
deference. W disagree entirely.

We first observe that the excerpts quoted to us do not speak
to the precise question at issue here: Whet her Plaintiffs are
entitled to severance benefits. Under the facts of this case,
concluding that an enployee is "termnated" is not the sane as
concluding that an enployee is entitled to severance benefits.
Rat her, the essential question is whether the severance plan

requires a termnation resulting in unenploynent, or nerely a

technical "term nation" caused by a change in the identity of the
entity that is the enployer. For plans falling into the
unenpl oynment benefits category, the answer nust be the forner to

entitle enployees to severance benefits.



We next observe that even if we were to assune arguendo that
t hese excerpts were rel evant))al beit indirectly))to the question at
i ssue, we would still conclude that they are of little to no
inport. The instant severance plan was enacted by the Fifth Farm
District Board, which by lawis conposed of directors who cannot be
FCA personnel, and which by |law operates as the "board of
directors”" for the district that includes, anong others, the
Def endant s. 14 Moreover, the FCA's own regulations limt its
jurisdiction r egar di ng per sonnel matters, stating t hat
"supervision of district human resource nanagenent prograns is
meant to be consultative, . . . rather than [requiring] technica
conpl i ance of a specific program" Accordi ngly, FCA personnel can
claimlittle if any warrant to "interpret” a policy that was not
i ssued by the FCA and that addresses a matter over which the FCA
abjures jurisdiction.! Under the totality of these circunstances
we gi ve these excerpts the deference that we concl ude they are due:
none.

1]
CONCLUSI ON

The severance plan at issue is expressly and unanbi guously

See 12 U.S.C. 82222(b) (qualifications of directors) and
82227 (powers and duties of the farmcredit board).

1512 C F. R §612. 2010.

%] ndeed))perhaps in recognition of this lack of
jurisdiction))the author of a nenorandum relied on by the
Plaintiffs concedes as nuch, stating in that very nenorandum t hat
he was unaware of any authority that would allow the FCA to i npose
his views regarding the proper policy for term nations.
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intended "to cushion the inpact of job loss." The district court
correctly found that such a plan is an unenpl oynent benefits plan,
not deferred conpensation. Plaintiffs have suffered no
unenpl oynent ; to allow them to collect for severance benefits
because of the serendi pitous circunstance of nenber institutions of
the Farm Credit System being placed in receivership would be to
provi de Plaintiffs wth an uni nt ended, unexpect ed, and
unjustifiable wndfall.

For the foregoi ng reasons, the judgnent of the district court
dismssing Plaintiffs' severance clains is

AFF| RMED.
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