IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7381
Summary Cal endar

DEBRA SM TH HARRI S,
Pl ai ntiff-Appellant,
V.
UNI TED | NSURANCE COVPANY OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(W91- Cv-86- BR)

(March 30, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

Plaintiff Debra Smth Harris filed suit against United
| nsurance Conpany of Anerica ("United") in M ssissippi state court
for the nonpaynent of the proceeds of a $5,000 life insurance
policy on her sister's life. Harris additionally sought $3, 000, 000
in punitive damages for the allegedly wllful actions of the

defendant in refusing to pay the benefits due her as the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



beneficiary under the policy. The suit was subsequently renoved to
federal court where it was tried before a jury.

Uni ted conceded liability under the policy in the anount
of $5,000, thereby leaving the jury only to address the issue of
punitive damages. The jury found for the defendant on this issue
and awarded no punitives. Harris appeals fromthe final judgnent
all eging that certain evidence was i nproperly excluded. Finding no
error in the judgnent of the district court, we AFFIRM

As an initial matter, Harris maintains that the district
court inproperly excluded the testinony of Catherine Jefferson
regarding an insurance claim she had against United. Harris
specifically clains that this exclusion was acconplished by a
motionin limne granted by the district court. However, while the
record reflects that United filed a notion in [imne to prohibit
any nention of Jefferson's insurance claim the district court
never ruled on the notion. Thus, the district court never barred
Jefferson's testinony and appellant never attenpted to offer her
testinony. In short, appellant's contention is neritless.

Simlarly without nerit is appellant's argunent that the
district court inproperly excluded -- again by granting defendant's
motion in limne -- an excerpt from an article mintaining that
United had a notorious conplaint record in California and a letter
fromthat state's insurance conm ssioner to the sane effect. The
record reflects no notion in limne filed to exclude the all eged
article and/or letter fromthe i nsurance comm ssi oner, nor does the

record reflect any ruling by the district court on this alleged



motion in limne. |In short, the record is devoid of any ruling by
the district court barring this evidence and, furthernore, of any
attenpt by the appellant to introduce this evidence.

Appellant's final contention is that the district court
i nproperly sustained United' s objections to the testinony of Janes
Warren, a former United enployee.! Harris urges that Warren woul d
have testified that he was the agent who handl ed Jefferson's cl aim
and that her claimwas lost at the sane tinme as the plaintiff's
claim Further, Warren woul d have testified that he was upset over
troubl e he experienced in getting United to honor clainms. Harris
clains that these two i nproperly sustained objections deprived her
of the ability to establish United's liability for punitive
damages.

Unfortunately, the trial judge did not have the benefit

of know ng what Warren's testinony would have been; as the trial

! On direct examnation, M. Warren testified as foll ows:
Q Ckay. D d you quit working for the conpany?
A Shortly thereafter -- well, about that tine | just said, "I
think it's best --" | said this to nyself: | think it's best

that you | ook for another job or enploynent. And of course,
stayed in the insurance business because that's ny career. But |
said | just can't see working for sonebody that shows ne they
don't want to pay their clains --

MR. SUTTLE: I f the court please, this is not
testinony. |It's speculative opinion or it's irrelevant to this
matter. We object to it.

THE COURT: Sust ai ned.

MR, VERHI NE
Q How was United about paying their clains when you was with
t hent?

MR,  SUTTLE: If the court please, we object. Calls
for a concl usion.

THE COURT: Sust ai ned.

MR. VERHINE: | have no further questions.
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transcript reflects, counsel for Harris did not nmake an offer of
proof as required by Fed. R Evid. 103(a)(2).2 Notw thstanding
this failure to nmake an offer of proof, Fed. R Evid. 103(d)
provides for appellate review of plain error. The plain error
remedy is to be used only in those extrenme cases "where a

m scarriage of justice woul d ot herwi se occur."” WIson v. WAggener,

837 F.2d 220, 222 (5th Cir. 1988).

This is not the extrene case for which the plain error
remedy is reserved. Plaintiff maintains that Warren's testinony
woul d provide evidence of simlar nonpaynent of clains by United
and therefore support a finding of intentionality or gross
negligence critical to her punitive damage claim However, as
noted supra, plaintiff could have called Catherine Jefferson at
trial or attenpted to i ntroduce the nagazine article and/or letter.
These two evidentiary avenues were avail able yet unexercised by
plaintiff, and they would tend to establish the sane proposition as
Warren's testinony. No miscarriage of justice occurs under these
ci rcunst ances. In short, appellant's last contention is also

w t hout nerit.:?3

2 See supra note 1.

3 We are simlarly unconvinced by appellant's argunent

that a M ssissippi comon |aw rul e of evidence "is so bound up
wWth state substantive |aw that federal courts sitting in

[ M ssissippi] should accord it the sane treatnent as state
courts." Conway v. Chem cal Leaman Tank Lines, Inc., 540 F. 2d
837, 838 (5th Cr. 1976). Unlike the unanbi guous Texas statute
as issue in Conway, appellants rely primarily on Dawkins v. Redd
Pest Control Co., Inc., 607 So.2d 1232 (M ss. 1992), which at
nmost can be read to express the view of the M ssissippi Suprene
Court on a discovery matter. |In brief, Dawkins does not
establish a rule of evidence for the state, nuch |l ess one fitting
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For the foregoing reasons, the judgnent of the district

court is AFFI RVED.

within the narrow confines of Conway.
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