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Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Petitioner WIliam A Shaw, proceeding pro se, appeals the
federal district court's denial of his petition for habeas corpus
relief under 28 U S.C. § 2254 (1988). W affirm

I
In 1985, a M ssissippi jury convicted Shaw of nurdering Arnold

M|l am and he was sentenced to life inprisonnment. Shaw previously

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.



had been convicted of nmurdering Mary Bell Shaw, his ex-wife. On
di rect appeal of his conviction for killing Mlam the M ssissipp
Suprene Court wupheld Shaw s conviction and sentence. Shaw v.
State, 521 So. 2d 1278 (M ss. 1987). Shaw | ater sought perm ssion
from the M ssissippi Suprene Court to file a notion for post-
conviction relief.?* The court denied Shaw s notion, holding that
his application was untinely and, therefore, tine barred. See
M ss. Code Ann. 8 99-39-5(2) (Supp. 1993) ("A notion for relief
under this chapter shall be nade within three (3) years after the
time in which the prisoner's direct appeal is ruled upon by the
suprene court of M ssissippi.").

Shaw subsequent |y conmenced thi s federal habeas corpus acti on.
The nmagistrate judge recomended denial of Shaw s petition,
concluding that Shaw s clains were procedurally barred.
Alternatively, the magistrate found Shaw s clains to be wthout
merit. The district court adopted the nmagistrate court's report
and recomendation, denied Shaw s habeas corpus petition, and
i ssued a certificate of probable cause.

I

On appeal, Shaw has not submtted an opening brief. |nstead,

Shaw has subm tted photocopies of his district court petition and

his objections to the nmagistrate's report. The state, recogni zi ng

! A prisoner seeking state habeas relief under the M ssissipp
Uni f orm Post - Convi ction Relief Act nust, if the M ssissippi Supreme Court
either affirmed his conviction on direct appeal or dismissed the direct
appeal , present a notion to the supreme court seeking permission to file a
petition for relief in the trial court. Mss. Code Ann. § 99-39-7 (Supp
1993).
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t hat Shaw di d not submt a brief "as such,"” neverthel ess answered.
Shaw then submtted a reply brief. Granting Shaw s pro se
subm ssions even the nost |iberal of interpretations, the
phot ocopi ed district court pleadings he submtted do not neet the
requi renents of a brief. See Fed. R App. P. 28(a). Consequently,
Shaw has abandoned all argunents not raised in his reply brief.
See Yohey v. Collins, 985 F. 2d 222, 224-25 (5th Gr. 1993) (finding
that a pro se habeas petitioner abandoned argunents contained in
previous pleadings and incorporated only by reference in his
appel l ate brief).
11
A

In his reply brief, Shaw contends that both his trial counsel
and his counsel on direct appeal rendered ineffective assistance.
The district court, relying on the M ssissippi Suprene Court's
decision finding that Shaw s noti on to seek state habeas relief was
time barred, concluded that Shaw s clains were procedurally
barred.? Shaw attenpts to circunvent the federal procedural bar
rule by arguing that the M ssissippi Suprenme Court m sinterpreted
state lawin holding that his state habeas corpus petition was tine
barred under the M ssissippi Uniform Post-Conviction Relief Act.
The M ssi ssi ppi Suprene Court upheld Shaw s conviction in Decenber
1987 and denied his notion for rehearing on April 6, 1988. Shaw,

2 The M ssissippi Suprene Court alternatively denied Shaw s petition
on the nerits. This alternative holding does not render the federa
procedural bar rule inapplicable. See Sawers v. Collins, 986 F.2d 1493, 1499
(5th Gr.), cert. denied, ___ US _ , 113 S. . 2404, 124 L. Ed. 2d 300
(1993).
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521 So. 2d at 1278. Under the M ssissippi statutory schene, Shaw
had until April 8, 1991, to file his notion seeking post-conviction
relief. See Mss. Code Ann. 8§ 99-39-5(2). Shaw, however, filed
the notion one day too | ate.

I n Al exander v. Black, No. 92-7320, slip op. at 4-5 (5th Cr
Mar. 8, 1993), we held that a prisoner's failure to conply with
M ss. Code Ann. 8§ 99-39-5(2) constitutes a procedural default and
bars federal habeas review. ® Consequently, we conclude that the
district court correctly held Shaw s clains to be procedurally
barr ed.

B

Federal courts may overl ook a procedural default and consi der
the nerits of a habeas petition in only two instances:

In all cases in which a state prisoner has defaulted his

federal clains in state court pursuant to an i ndependent

and adequat e state procedural rule, federal habeas revi ew

of the clains is barred unless the prisoner can

denonstrate cause for the default and actual prejudice as

a result of the alleged violation of federal I|aw, or

denonstrate that failure to consider the clains wll

result in a fundanental m scarriage of justice.
Col eman v. Thonpson, 501 U. S. 722, _ , 111 S. . 2546, 2565, 115
L. Ed.2d 640 (1991).

Shaw argues that his post-conviction attorney's failure to
tinmely file his state habeas petition constitutes ineffective

assi stance of counsel. Shawfurther contends that this i neffective

assi stance constitutes "cause" sufficient to excuse his procedural

8 Al t hough Shaw naintains that he conplied with § 99-39-5(2) by
nmailing his application within the three-year filing deadline, the M ssissippi
Suprenme Court rejected this contention.
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default. Shaw, however, had no constitutional right to an attorney
in his state post-conviction proceeding. Pennsylvania v. Finley,
481 U. S. 551, 555, 107 S. C. 1990, 1993, 95 L. Ed.2d 539 (1987).
Where there is no constitutional right to counsel, there can be no
deprivation of effective assistance. Wiinwight v. Torna, 455 U. S.
586, 587-88, 102 S. . 1300, 1301, 71 L. Ed.2d 475 (1982).
Consequent |y, Shaw nust bear the burden of his lawer's failure to
tinely file a state habeas corpus petition. See Col eman, 501 U. S
at | 111 S. C. at 2567 (rejecting habeas petitioner's assertion
that his attorney's failure to tinely file notice of his state
habeas appeal constituted cause sufficient to excuse resulting
default).*
|V

In his reply brief, Shaw asserts for the first tinme that the
trial judge nmade prejudicial remarks to the jury regarding the
testinony of state witness. Shaw did not present this argunent to
the district court and, therefore, waived it. See Jernigan V.
Collins, 980 F.2d 292, 297 n.5 (5th Cr. 1992), cert. denied,
us _ , 113 S. &. 2977, 125 L. Ed. 2d 675 (1993); Fransaw V.
Lynaugh, 810 F.2d 518, 523 (5th Cr.), cert denied, 483 U S. 1008,
107 S. C. 3237, 97 L. Ed. 2d 742 (1987).°

4 Shaw asserted before the district court that failure to consider
the merits of his petition would result in a fundanental m scarriage of
justice because he is "actually innocent" of Mlams nmurder. Shaw, however,
has abandoned this argunent on appeal by not raising it. See Yohey, 985 F.2d
at 225.

5 Shaw further contends that his trial counsel rendered ineffective
assistance during his trial for nmurdering Mary Bell Shaw. Because Shaw s
trial for nurdering Ml amwas separate fromhis trial for murdering Mary Bell
we refuse to address this claim
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Vv
For the reasons stated above, we AFFIRM the judgnent of the

district court.



