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PER CURI AM *

Al fred Barnes sued Ergon Refining, Inc. ("Ergon") for refusing
to hire himas a pool operator at Ergon's Vicksburg, M ssissippi,
oi | refinery. Barnes clained that Ergon intentionally
di scrim nat ed agai nst hi m because of his race, in violation of 42
US C 8 1981 (1988) and Title VII of the Civil R ghts Act of 1964
("Title VII"). Barnes also clainmed under Title VII that Ergon

refused to hire himin retaliation for a charge he had previously

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



filed against a forner enployer. The jury found for Ergon on
Barnes' § 1981 claim and the district court found in favor of
Ergon on his Title VIl clainms. Barnes appeals certain evidentiary
rulings and the judgnent agai nst him Finding no reversible error,
we affirm
I
Barnes, an African-Anerican, applied for work at Ergon a few

weeks after he was laid off fromhis job at Petrosource, another

oil refinery in Vicksburg, M ssissippi. Ergon had no openi ngs at
that tinme, and Steve Reed, an Ergon nanager, infornmed Barnes of
that fact.

A few nonths later, a friend told Barnes that Ergon had
openi ngs, including an entry-level position as a pool operator at
a pay rate of $6 per hour.! Barnes spoke again with Reed, who had
been asked by Ricky Allen, the plant superintendent, to conduct the
initial screening of candidates. Reed interviewed Barnes, and
referred himto Allen for further consideration. Allen interviewed
Barnes for the position of pool operator.

Barnes had the requisite qualifications for the pool operator
position. He had several years of experience in simlar jobs at
Petrosource, and he had conpleted special training during his
service in the armed forces. Wen he was laid off from
Petrosource, Barnes held a supervisory position and was mnaking

approxi mately $12 per hour.

1 Er gon al so had an opening for a | aboratory anal yst, for which Barnes

appl i ed. The district court ruled that Barnes was not qualified for that
position, and Barnes does not challenge this finding.
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At the tinme of his interviewwith Allen, Barnes had also filed
an EEQOC charge against his fornmer enployer, Petrosource, for race
di scrimnation regarding his discharge fromthat conpany. Barnes
informed a receptionist at Ergon, Ruth Brown, of this claim and
Brown relayed this information to Allen.

When Ergon told Barnes that they did not intend to hire him
he contacted and nmet with Allen. Allen told Barnes that Barnes was
overqualified, and, based on past experience, he believed that
Bar nes woul d be dissatisfied wwth the entry-1evel pool operator job
and woul d not stay long-term

Barnes filed a charge of racial discrimnation with the EEOCC
When the EEOCC declined to pursue his claim Barnes filed suit
against Ergon, <claimng that Ergon's refusal to hire him
constituted racial discrimnation, inviolation of 42 U S.C. § 1981
and Title VII. He also clained that Ergon refused to hire himas
retaliation for his charge against Petrosource. The 8 1981 claim
was tried before a jury, and the district court heard the Title VI
clains. Both the jury and the district court found that Barnes had
failed to prove discrimnation. Accordingly, the district court
entered judgnent in favor of Ergon on all clains. Bar nes now
appeal s, asserting that the district court erred in 1) excluding
evi dence Barnes sought to admt fromthe EEOC file concerning his
charge against Ergon; 2) entering judgnent against him and 3)

denyi ng him judgnent as a matter of |aw



Barnes first contends that the district court erred by
excl udi ng docunents from his EECC file.?2 "[We will reverse an
evidentiary ruling only where the district court has clearly abused
its discretion and a substantial right of a party is affected.”
Cortes v. Maxus Exploration Co., 977 F.2d 195, 202 (5th Gr. 1992);
see also Fed R Evid. 103(a) ("Error may not be predicated upon a
ruling which admts or excludes evidence unl ess a substantial right
of the party is affected . . . ."); see also Rock v. Huffco Gas &
Gl Co., 922 F.2d 272, 277 (5th Gr. 1991) (applying Rule 103(a)).

Section 706(b) of Title VII provides that "[n]othing said or
done during and as a part of such informal [EEOC conciliation]
endeavors may be . . . used as evidence in a subsequent proceeding
w thout the witten consent of the persons concerned." 42 U S C
§ 2000e-5(b) (1988 & Supp. V 1993). In Aitsky v. Spencer Gfts,

Inc.,® we excluded the entire EECC fil e, because "[s]ection 706(b)

clearly prohibits any wuse of EEOC conciliation material in
subsequent |itigation, even by the parties to the agency
proceeding." 1d. at 706.%

2 Prior to bringing a civil suit for discrimnation, a clainmnt nust

file a charge with the EECC, who investigates the charge. |f the EEOC finds no
reasonabl e cause indicating a valid charge, the EECC di sm sses the charge, and
the claimant is then free to file suit. See 42 U S.C. § 2000e-5; see also
E.E.OC v. Associated Dry Goods Corp., 449 U S. 590, 595, 101 S. . 820-821
66 L. Ed. 2d 762 (1981) (describing EEOCC admi nistrative process).

8 842 F.2d 123 (5th Gr.), cert. denied, 488 U S. 925, 109 S. C. 307,
102 L. Ed. 2d 326 (1988), nodified on other grounds on appeal after renmand, 964
F.2d 1471 (5th Gr. 1992), cert. denied, ___ US __ , 113 S. O. 1253, 122 L

Ed. 2d 652 (1993).

4 Barnes argues that the EECC never reached the conciliation stage in his

case, and consequently section 706(b) does not apply. The stage of the
proceedi ng, however, does not determ ne whether the information is conciliation
materi al . See ditsky, 842 F.2d at 706-07 (rejecting contention that
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Bar nes argues, however, that even if the entire file is not
adm ssible, the district court erred in refusing to allow the
adm ssion of specific docunents fromthat file.®> On appeal after
remand in Jditsky, we held that if the docunents are not
conciliation material, section 706(b) does not bar their adm ssion.
Aditsky v. Spencer Gfts, Inc., 964 F.2d 1471 (5th Gr. 1992),
cert. denied, ___ US. __, 113 S. C. 1253, 122 L. Ed. 2d 652
(1993) (approving the district court's adm ssion of docunent which
"contained no reference to conciliation efforts"). Wi | e
"proposal s and counter-proposals of conprom se" are conciliation
material, information that consists solely of "purely factual
material related to the nerits of [the plaintiff's] charge" is not.
Branch v. Phillips Petroleum Co., 638 F.2d 873 (5th Cr. Unit A
1981). W agree with Barnes that Docunents P-6, P-8,° P-10, and P-

11 contain only factual material to which section 706(b)'s bar does

not apply.

i nvestigatory stage can be disclosed because not "conciliation").

Barnes al so contends that E.E. O C. v. Associated Dry Goods Corp., 449 U. S.
590, 101 S. . 817, 66 L. Ed. 2d 762 (1981), supersedes Aitsky and renders the
entire file adm ssible. W agree with the district court that Associated Dry
Goods addresses only whether the EEOCCfile is discoverable; it does not reach the
qguestion of admissibility. |Id. at 596-97, 101 S. C. at 821

5 The documents Barnes sought to introduce contained informtion

submtted to the EECC by Ergon. Docunent P-6 is a letter fromErgon's attorney
to the EECC detailing Ergon's position regarding Barnes' retaliation claimand
setting forth facts surrounding that position. Docunment P-8 lists the initial
and present title and sal ary of Ergon enpl oyees. Docunents P-10 and P-11 revi ew
the facts surroundi ng Barnes' application to Ergon and Ergon's decision not to
hi re Bar nes.

6 Ergon contends that, because P-15 contains substantially the sane

information as P-8, the adm ssion of P-15 divests the exclusion of P-8 of al
error. Because P-15 does not contain the pay history information included in P-
8, we disagree.
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Excl usi on of these docunents, however, is reversible only if
exclusion affects Barnes' substantial rights. See Fed. R Evid.
103(a). The exclusion of EECC file information is harm ess error
if "after weighing the evidence actually admtted, [none of the
excl uded docunents] would have added appreciable weight to the
contention that the [action] was discrimnatory." Garciav. d oor,
618 F.2d 264, 271-72 (5th CGr. 1980), cert. denied, 449 U S. 1113,
101 S. C. 923, 66 L. Ed. 2d 842 (1981). The district court found
that none of the documents constituted direct evidence of
di scrim nation and noted that its decision would not have varied
had it considered the excluded i nformation. Although the excl uded
docunents do contain sone i nformati on not conpl etely duplicative of
the testinony offered by Ergon at trial, we do not see that they
add any appreciable weight to Barnes' claim of discrimnation or
retaliation. Accordingly, we hold that the district court's
excl usion of Exhibits P-6, P-8, P-10, and P-11 was harmnl ess error.

B

Barnes further contends that the district court erred by
failing to render judgnent in his favor on either the race
discrimnation or retaliation clains. |In finding that Barnes did
not carry his burden of persuasion on the issue of intentiona

discrimnation, the district court acted as trier of fact.” W

" This case was decided prior to the 1991 anendnents to Title VII, which
allowfor jury trials. See Landgraf v. US| FilmProds., = US _ , 114 S C.
1483, 1508, 128 L. Ed. 2d 229 (1994) (jury trial provision of Title VIl 1991
amendnent s does not apply to pre-1991 cases); see al so West v. Resol ution Trust
Co., 22 F.3d 99, 100 (5th Gr. 1994) (applying Landgraf).

- 6-



review the district court's determ nation for clear error. See
WIllianms v. Sout hwestern Bell Tel. Co., 718 F.2d 715, 718 (5th Gr
1983). Findings of fact are "clearly erroneous" when the appel |l ate
court, upon a review of the entire record, is "left with the
definite and firm conviction that a m stake has been commtted."
Anderson v. Bessener Cty, NC, 470 US. 564, 573, 105 S. O
1504, 1511, 84 L. Ed. 2d 518 (1985) (quoting United States v.
United States GypsumCo., 333 U. S. 364, 395, 68 S. Ct. 525, 542, 92
L. Ed. 746 (1948)); see also United States v. Menesses, 962 F.2d
420, 428 (5th Cr. 1992) (applying Anderson).
1

Under Title VII, it is unlawful for any enployer "to fail or
refuse to hire or to discharge any individual, or otherwise to
discrimnate against any individual wth respect to
conpensation, ternms, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or
national origin." 42 U S.C. § 2000e-2(a)(1) (1988). A Title VII
plaintiff carries "the initial burden of offering evidence adequate
to create an inference that an enpl oynent deci sion was based on a
discrimnatory criterion illegal under the Act.” | nt ernationa
Br ot her hood of Teansters v. United States, 431 U S. 324, 358, 97 S
Ct. 1843, 1866, 52 L. Ed. 2d 396 (1977). A prima facie case
includes the followi ng elenents: 1) that the plaintiff was a nenber
of a protected class; 2) that the plaintiff was qualified for the
position at issue; 3) that the defendant refused to hire the

plaintiff despite the plaintiff's qualifications; and 4) that the
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defendant continued to seek other applicants. See McDonnel |
Dougl as Corp. v. Green, 411 U S. 792, 802, 93 S. Ct. 1817, 1824, 36
L. Ed. 2d 668 (1973). If the plaintiff denonstrates a prinma facie
case of discrimnation, the burden of production shifts to the
defendant to show a |l egiti mate and nondi scrim natory basis for the
adverse enpl oynent decision. |d. |If the defendant does rebut the
prima facie case, the plaintiff then nust showthat the defendant's
offered reason is pretext. See id.?3

Where, as in this situation, the case has been fully tried, we
do not review the entire MDonnell Douglas presentation; instead,
we focus solely on the district court's finding that Ergon did not
intentionally discrimnate agai nst Barnes. See WIllians, 718 F. 2d
at 717 ("The three-fold anal ysis contenpl ated by McDonnel | Dougl as
and Burdi ne, however, is not the proper vehicle for evaluating a
case that has been fully tried on the nerits."). Primarily, we
deci de whether the district court commtted clear error when it
"deci de[d] which party's explanation of the enployer's notivation
it believe[d]." United States Postal Svc. Bd. of Governors v.

Al kens, 460 U. S. 711, 716, 103 S. C. 1478, 1482, 75 L. Ed. 2d 403

8 See al so Texas Dep't of Community Aff. v. Burdine, 450 U S. 248, 101
S. C. 1089, 67 L. Ed. 2d 207 (1981):

The plaintiff retains the burden of persuasion. She now nust have

t he opportunity to denonstrate that the proffered reason was not the

true reason for the enploynent decision. This burden now mnerges

with the ultimte burden of persuading the court that she has been

the victimof intentional discrimnation. She may succeed in this

either directly by persuading the court that a discrimnatory reason

nore likely notivated the enployer or indirectly by showing that

the enployer's proffered explanation is unworthy of credence.
450 U. S. at 255, 101 S. Ct. at 1095; Davis v. Chevron U.S. A, Inc., 14 F.3d 1082,
1087 (5th Cir. 1994) (applying McDonnel |l Dougl as test); Vaughn v. Edel, 918 F.2d
517, 521 (5th G r. 1990) (sane).

- 8-



(1983); see also ditsky v. Spencer Gfts, Inc., 964 F.2d 1471

1478 (5th Gr. 1992) ("Wen the defendant has produced evi dence of
a nondi scrimnatory reason for plaintiff's discharge and plaintiff
has had an opportunity to chall enge that reason as pretextual, the
trier of fact should proceed directly to the ultimate issue of
whet her the defendant intentionally discrimnated against
plaintiff. The initial prima facie case is no | onger relevant."),?®
cert. denied, ___ US __ , 113 S. Ct. 1253, 122 L. Ed. 2d 652
(1993); Elliott v. G oup Medical & Surgical Svc., 714 F. 2d 556, 565
(5th Gr. 1983) ("[Qur concern is not with the state of the
evidence at any of its stages, but rather with the evidence in the
case at large."), cert. denied, 467 U S. 1215, 104 S. C. 2658, 81
L. Ed. 2d 364 (1984). Accordingly, "[t]he extent to which we
assess the proceedings below according to the MDonnell Douglas
order of proof is directed only by the format in which the parties

argunents are presented.” Wllianms, 718 F.2d at 718; see also
Merwine v. Board of Trustees for State Institutions of Hi gher
Learning, 754 F.2d 631, 636 (5th Cr.) (applying Elliott and
WIllians), cert. denied, 474 U S. 823, 106 S. C. 76, 88 L. Ed. 2d
62 (1985).

We agree with the district court that Barnes denonstrated a

° St. Mary's Honor Ctr. v. Hicks, __ US __ , 113 S. C. 2742 (1993),
clarifies that it is only the presunption created by the prinma facie case that
is no longer relevant. See id. at __ , 113 S. &. at 2749 ("If, on the other

hand, the defendant has succeeded in carrying its burden of production, the
McDonnel I Dougl as framework))with its presunptions and burdens))is no |onger

relevant."). The plaintiff's prima facie case still retains its relevance for
the ultimate issue of intentional discrimnation. See id. ("The factfinder's
di sbelief of the reasons put forward by the defendant . . . may, together with

the elements of the prima facie «case, suffice to show intentiona
di scrimnation.").
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prima facie case. As an African-Anerican, he is a nenber of a
protected class. He was qualified for the position of pool
oper at or. Finally, Ergon did not hire Barnes and continued to
interview other applicants. Consequently, the burden shifted to
Ergon to provide a legitimate, nondiscrimnatory reason for its
decision not to hire Barnes.

In order to satisfy the burden of production, a defendant nust
"rebut the presunption of discrimnation by produci ng evidence t hat
the plaintiff was rejected . : : for a legitimte,
nondi scrimnatory reason. . . . To acconplish this, the defendant
must clearly set forth, through the introduction of adm ssible
evidence, the reasons for the plaintiff's rejection. The
expl anation provided nust be legally sufficient to justify a
judgnent for the defendant." Burdine, 450 U S. at 254-55, 101 S
Ct. at 1094; see also Al kens, 460 U S. at 714, 103 S. C. at 1481
(requiring defendant to rebut with legally sufficient evidence).
"[The] defendant has failed to neet its burden of production [if
it] has failed to introduce evidence which, taken as true, would
permt the conclusion that there was a nondi scrim natory reason for
the adverse action.™ St. Mary's Honor Center v. Hicks, _ US

_, 113 S. Ct. 2742, 2748, 125 L. Ed. 407 (1993).

Bar nes asserts that Ergon's stated reason for refusing to hire
himwas legally insufficient. |In Title VIl cases, this Court has
found a defendant's reason legally insufficient when the defendant
fails to prove a |ogical relationship between the requirenents of

the position and the stated reason. See, e.g., Walsdorf v. Board
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of Commrs for E. Jefferson Levee Dist., 857 F.2d 1047, 1051 (5th
Cir. 1988) (holding defendant's reason insufficient because no
connection to job requirenents); Bunch v. Bullard, 795 F.2d 384,
393-94 (5th Cr. 1986) (rejecting district court's finding of
legitimate basis as inproper because defendant failed to show
relationship between allegedly discrimnatory tests and job
requi renents). W have also rejected reasons that are conpletely
subj ective. See Boykin v. GCGeorgia-Pacific Corp., 706 F.2d 1384,
1390 (5th Gr. 1983), cert. denied, 465 U.S. 1006, 104 S. C. 999,
79 L. Ed. 2d 231 (1984) (rejecting "subjective, standardless
deci si on-maki ng by conpany officials,"” where the enployer had no
provisions for notifying enployees of pronotion openings and no
obj ecti ve bases for eval uating applicants); Davis v. Jackson County
Port Auth., 611 F.2d 577, 578 (1980) (rejecting as a legitimte
nondi scrimnatory reason plaintiff's desire, as stated on her
application, to be paid nore than job offered, because defendant
never considered interviewng the plaintiff and no bl ack person had
ever been enployed in that office and function).

Ergon's proffered reason was t hat Barnes was overqualified for
t he position of pool operator, and Ergon believed that he woul d not
be satisfied wth an entry-level position and would | eave.
Mor eover, Ergon stated that it had difficulty retraining
experienced persons to performtheir duties according to Ergon's
procedures, rather than those procedures they had | earned and used
intheir prior positions. Wth virtually no | egal argunent, Barnes

chal | enges the | egal sufficiency of Ergon's reason, arguing that it
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was "inevitably" standardl ess and subjective. W disagree. The
district court found that other workers had | eft Ergon because they
were accustonmed to higher pay and nore responsibility, and that
prior famliarity with other nethods hanpered Ergon's ability to
retrain workers inits own preferred operating procedures. Ergon's
experience with other "overqualified" applicants provided the
obj ective basis lacking in Boykin. Mreover, unlike the plaintiff
in Davis, Ergon did interview Barnes and did not reject himat the
initial screening |evel.1 Consequently, we hold that Ergon's
stated reason for rejecting Barnes was not legally insufficient,
and the district court did not commt clear error in accepting
Ergon's proffered reason as a legitimate and nondi scrim natory
basis for refusing to hire Barnes.!!

Havi ng found Ergon's stated reason not |legally insufficient,
entry of judgnent for Ergon was inproper only if the evidence was

insufficient for the trier of fact to conclude that Ergon had not

10 Barnes argues that Ergon's failure to interview himprior to hiring

Marvin Ashl ey, a white person, constituted racial discrimnation. The district
court held that, because Barnes was working for his forner enployer at the tine
of this opening, and because Barnes did not reapply until after the position was
filled, Barnes did not apply for the position Ashley filled. The evi dence
supports the district court's finding; we hold that it was not clearly erroneous.

11 Ot her courts have accepted overqualification as a legitimate basis for
rejecting an applicant. See Wody v. St. dair County Comin, 885 F.2d 1557
1561 (11th Gr. 1989) ("[I]t was not error to find that Watt validly rejected
Wody because she was over-qualified for the position of general office worker
. . . [Pleople are often turned away from enpl oynent because they are "over-
qualified.'"); see also Taggart v. Tinme, Inc., 924 F.2d 43, 47-48 (2d Cr. 1991)
(acknow edgi ng that, in other contexts, overqualification can be a legitimte
reason, but rejecting it in age discrimnation context, because although "[a]n
enpl oyer might reasonably believe that an overqualified candi date))where that

termis applied to a younger person))will continue to seek enpl oyment nore in
keepi ng with his or her background and training, an ol der applicant that is hired
isquiteunlikely to continue to seek other . . . opportunities"). Here, we have

no reason to believe that a person's race woul d make himany nore or less |ikely
to seek other opportunities nore equivalent to his prior positions.
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di scrim nated against Barnes. See Elliott, 714 F.2d at 564 ("W
are sinply to determ ne whether the record contains evidence upon
t he basis of which a reasonable trier of fact could have concl uded
as the [trier of fact actually] did."). As we have already
di scussed, Ergon introduced evidence of its unsatisfactory
experience with other overqualified applicants. Mor eover, Ergon
produced evidence regarding its difficulty in retraining persons
who had established other ways of performng certain tasks. W
hold that this evidence allows a reasonable trier of fact to find
in favor of Ergon
2

To prevail on a Title VIl retaliation claim a plaintiff nust
show 1) that he engaged in protected activity; 2) that the
def endant acted adversely against the plaintiff subsequent to that
activity; and 3) a causal |link between these two events. See Jack
v. Texaco Research Center, 743 F.2d 1129, 1131 (5th Gr. 1984).
Barnes' protected activity (filing a charge agai nst Petrosource)
and Ergon's adverse decision not to hire himare not at issue. The
only question is whet her Barnes proved a connecti on between the two
events. Because the district court found for Ergon, we review
Barnes' chal l enge for sufficiency of the evidence. Accordingly, we
will reverse only if the evidence so overwhel m ngly favored Barnes
that a reasonable trier of fact could not have found agai nst him
See Elliott, 714 F.2d at 564. Barnes denonstrated only that Allen
knew about the charge agai nst Petrosource at or about the tine he

i nterviewed Barnes. In response, Ergon denonstrated that Al en had

- 13-



a policy of hiring and pronoting African-Anmericans, and Allen
testified that the Petrosource charge did not influence his
decision. Utimtely, the resolution of this issue rests on the
credibility of Barnes and Allen. "[When a trial judge[]

credit[s] the testinony of one of two or nore wi tnesses, each
of whom has told a coherent and facially plausible story that is
not contradicted by extrinsic evidence, that finding, if not
internally inconsistent, can virtually never be clear error."
Anderson, 470 U.S. at 575, 105 S. & . at 1512. The district court,
as trier of fact, found that the charge agai nst Petrosource di d not
factor in Allen's decision not to hire Barnes. The evidence is
sufficient to support this concl usion.

C

Barnes al so challenges the district court's refusal to grant
hi mjudgnent as a matter of law. "In reviewing a district court's
di sposition of a notion for judgnent [as a matter of |aw], we apply
the sanme test as did the district court, without any deference to
its decision." Little v. Republic Ref. Co., 924 F.2d 93, 95 (5th
Cr. 1991). "To reverse the district court's denial of [judgnent
as a matter of law], we nust find after reviewing the entire record
inthe light nost favorable to the [ nonnovant] that the evidence so
overwhel m ngly favors [the novant] "that no reasonable jury could
have arrived at the disputed verdict.'" Pattersonv. F.D.I.C., 918
F.2d 540, 547 (5th Gr. 1990) (quoting Long v. Shultz Cattle Co.
881 F.2d 129, 132 (5th Gir. 1989)).

Barnes contends that the district court should have granted
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his nmotion for judgnment as a matter of law on the § 1981 race
discrimnation claim? The § 1981 claimpresented to the jury was
based on the sane issue of race discrimnation as the Title VI
claim di scussed previously in this opinion. Barnes introduced a
prima facie case of race discrimnation. Because Ergon's
explanation for its decision was not legally insufficient, Ergon
did not "stand silent in the face of the presunption.” See
Burdine, 450 U S. at 254, 101 S. C. at 1094. As we have already
held that the evidence supported the district court's decision in
the Title VII context, Ergon's evidence clearly sufficed to raise
a genui ne issue of material fact for the jury. Therefore, we wll
not disturb the jury verdict.
11
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

12 Barnes actual |y general ly contests the deni al of judgment as a natter

of law. Qur holding that the evidence sufficiently supports the trier of fact's
decision onthe Title VII clainms renders the question of judgnent as a nmatter of
| aw noot on those clainms, leaving only the 8 1981 race discrimnation claim
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