UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7371
Summary Cal endar

WLLIAMH WARD, JR, ET AL.,
Plaintiffs,

DANI EL THOVMPSON and
WLLI AM CRCSS, JR.,

I ntervenors-Plaintiffs-Appellants,
VERSUS

MONSANTO COVPANY and
NATI ONAL | NDUSTRI AL CONTRACTORS, | NC. ,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 90- CV-302)

(Cct ober 22, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !
WIlliam Cross, Jr. and Daniel Thonpson challenge the summary
j udgnent granted Monsanto and National Industrial Contractors. W

AFFI RM

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

During October 1988, Cross and Thonpson were performng
construction work at a Monsanto chem cal plant in Texas. Both were
enpl oyed by a subcontractor to National Industrial Contractors,
Inc. (NIC), Mnsanto's general contractor at the plant.

Cross and Thonpson allege that they were "sprayed by toxic
materials at the construction site" on Cctober 5 and October 7,
1988. Less than one year later, both filed clains for workers
conpensation. Cross' claimstated that he inhaled funmes "to [the]
poi nt of near unconsci ousness” and that the exposure to the toxic
materials had damaged his "lungs, heart, esophagus, the nuscles
over nost of ny body, and other parts of ny body.”" On the claim
form Cross stated that he was injured on Cctober 5 and October 7,
1988. Thonpson's claim alleged that the exposure damaged his
"l'ungs and esophagus and ot her parts of nmy body." He represented
that his injury occurred on Cctober 5, 1988.

On Cctober 14, 1992, four years after the alleged injury
causi ng i ncident, Cross and Thonpson filed notions to intervene as
plaintiffs in an action filed in 1990 by four of their co-workers
(they are represented by the sane attorney who prepared Cross and
Thonpson's workers' conpensation clains and represents them now).
After permtting intervention, the district court awarded sunmary
judgnent in favor of Monsanto and NIC, determ ning that Cross and
Thonpson's clains were tinme barred. Subsequently, it severed their

clains, and entered a final judgnent dism ssing them



1.

A summary judgnent is reviewed de novo. E.g., Anburgey v.
Corhart Refractories Corp., 936 F.2d 805, 809 (5th Gr. 1991). It
is appropriate when, viewi ng the evidence in alight nost favorable
to the non-noving party, there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as a
matter of |aw ld. (citing and quoting Fed. R Cv. P. 56(c)).
When a defendant relies on a statute of limtation as a basis for
summary judgnent, the defendant nust show that the suit is barred
as a matter of law E.g., Albertson v. T.J. Stevenson & Co., 749
F.2d 223, 228 (5th Cr. 1984).

Texas | aw, which governs this action, provides that an action
for personal injury nust be brought "not |ater than two years after
the day the cause of action accrues.” Tex. Cv. Prac. & Rem Code
Ann. 8§ 16.003(a) (West 1986). GCenerally, a cause of action accrues
"when facts cone into existence which authorize a claimant to seek
a judicial renedy”. Robinson v. Waver, 550 S.W2d 18, 19 (Tex.
1977). In personal injury cases, accrual occurs "when the w ongful
act effects an injury, regardl ess of when the claimnt |earned of
such injury.” 1d. |If, however, "a claimant was unable to know of
his injury at the time of actual accrual”, Texas enploys a
di scovery rule exception. | d. Under the discovery rule, "the
limtations period is tolled until the plaintiff either does
di scover [injury] or should discover them™ American Medica
Elect. v. Korn, 819 S.W2d 573, 577 (Tex. C. App. 1991), wit
denied (Jan. 22, 1992).



Cross and Thonpson seek shelter under the discovery rule.
Unlike injury resulting from continuous exposure to toxic
chemcals, to which the discovery rule mght apply, they were
"sprayed" on two days -- October 5 and 7, 1988. But, even assum ng
that they are entitled to the benefit of the discovery rule, we
still conclude that they are barred, as a matter of law, from
asserting their clains. In August and Septenber, 1989, they
subm tted workers' conpensation clains for injuries arising out of
the all eged exposure. The injuries alleged were not trivial; both
cl ai mred danage to their lungs and esophagi. The two-year statute
of limtations period expired long before they submtted their
clains (as intervenors) in Cctober, 1992.

Cross and Thonpson assert that the filing of workers'
conpensation clains was "strictly a precautionary neasure desi gned
to protect the rights of Cross and Thonpson under the workers'

conpensation | aw. To say the least, we are troubled by this
posi tion. Either Cross and Thonpson did not think they were

injured,? in which case their conpensation clains were arguably

2 W have serious doubts that this is so. For exanple, Thonpson
admts before this court that he went to a doctor on the day of the
al | eged spraying and was di agnosed with laryngitis; thus, he knew
of an injury. It matters not if he was aware of a |ess severe
injury than that about which he subsequently conpl ains; "[t] he
limtations period begins to run as soon as the plaintiff discovers
or should discover any harm however slight, resulting from the
negli gence of the defendant." Anmerican Medical, 819 S.W2d at 577

(citation omtted). "I'f the plaintiff does not sue within two
years of the discovery of mnor injury but waits until the injury
becones substantial, the suit will be tine barred.” 1d. (citation

omtted) Cross' only contention before this court is that he did
not see a doctor prior to the submssion of the workers

conpensation claim O course, the fact that Cross had not seen a
doctor prior to filing the conpensation clai mdoes not refute that
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fraudulent, or, nore likely, they were aware of sonme injury, in
whi ch case their clainms in this case are tinme barred. See Anerican
Medi cal, 819 S.W2d at 577 (noting that limtations period begins
to run as soon as "any harm however slight" is discovered). W
cannot infer fromthe record the intent necessary to support the
former proposition; thus, we think the latter concl usion, for which
there is support in the record, is correct. Cross and Thonpson
unquestionably had di scovered their injuries by Septenber 1989.
Accordingly, their clains were barred as a matter of | aw.
L1,

For the foregoing reasons, the dismssal of Cross and

Thonpson's conplaints is

AFFI RVED.

Cross knew he was i nj ured.



