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Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
Emlio M Garza, Crcuit Judge:’

Q C. Lamar Simmons appeal s the district court's partial adverse
summary j udgnent and remand to t he Hunphreys County School District
("District") for apreterm nation hearing. W affirmin part, and
vacate and dismss in part.

I
On May 15, 1990, police arrested Lamar Simons, a speci al

education teacher in the D strict, and charged him with the

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.



statutory rape of a fornmer special education student, Lucille
Chapman. The rape allegedly occurred sixteen years earlier in
1974.1 The crimnal charge against Simons was eventually
di sm ssed on June 7, 1990. On May 21, 1990, Lonnie Haynes, the
superintendent of the District, notified Si mmons he was relieved of
all of his duties as a special education teacher pending a deci sion
of the school board ("Board") concerning his continued enpl oynent.
Subsequent thereto, the Board net, and on May 23, 1990, Haynes
informed Simons by mail that Simmons's contract for the 1990-91
school year woul d not be renewed. Haynes's |letter infornmed Si nmmons
of his right to a hearing on the matter. Upon a tinely request by
Si mons, a hearing convened on June 20, 1990, before an inparti al
hearing officer hired by the Board.? At the hearing, Simmobns
argued t hat because he had not received notice of nonrenewal of his
contract by the April 8 deadline as required by Mss. Code Ann.
§ 37-9-105 (1990),° the Board could only terminate his contract for

1 Chapman al |l eged that she had sexual relations with
Simons in a classroomon the school prem ses which resulted in
the birth of a child.

2 M ssissippi |aw all ows a school board to designate an
inpartial hearing officer to conduct a hearing on its behal f.
Once the hearing officer conducts the hearing, the Board reviews
the record of the proceedings and nakes its decision based solely
on the record. Mss. Code Ann. § 37-9-111 (1990).

3 Section 37-9-105(c) provides that notice of nonrenewal
of a school teacher's contract for the successive year nust be
provided no later than April 8. Moreover, the M ssissipp
Suprene Court interprets the failure to provide notice to the
teacher prior to April 8 as an autonmatic contract renewal for the
successive academ c year. See, e.g., Noxubee County. Sch. Bd. v.
Cannon, 485 So. 2d 302, 304-05 (M ss. 1986); Robinson v. Bd. of
Trustees, 477 So. 2d 1352, 1353-54 (M ss. 1985); Jackson v. Bd.
of Educ., 349 So. 2d 550, 553 (M ss. 1977).
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"good cause," as defined by Mss. Code Ann. 8§ 37-9-59 (1990).“% In
the interest of judicial econony, the hearing officer accepted sone
proof from both the Board and Simobns on the alleged charge of
sexual m sconduct with Chapman. Meanwhil e, superintendent Haynes,
realizing that the April 8 deadline for non-renewal of Simmons's
1990-91 teaching contract had passed and that the proper course
woul d be for termnation for cause, requested that the Board neet
to rescind the non-renewal action. Thereafter, on June 26, 1990,
the Board net, rescinded the prior notice of renewal which it had
sent to Simmobns, and accepted Haynes's recomendation of
termnation for cause. Simons was pronptly infornmed of the
Board's action.?®

The hearing reconvened on July 25, 1990 to determ ne whet her
t he Board had good cause to term nate Simons. The Board submitted

a transcript of the June 20, 1990 hearing as proof of good cause.

Si mons ar gued t hat he had been deni ed a preterm nati on hearing and

The district court concluded as a matter of |aw that the
failure of tinely notice of nonrenewal resulted in a state
protected property interest in an enforceabl e teaching contract
for the 1990-91 school year for which Simons could not be
deprived absent due process of |aw consistent with the guarantees
of the Fourteenth Anmendnent.

4 Section 37-9-59 provides that "[f]or inconpetence,
negl ect of duty, immoral conduct, intenperance, brutal treatnent
of a pupil or other good cause the superintendent of schools may
di sm ss or suspend any certificated enpl oyee in any school
district."

5 The Board cited as its reasons for Simons's
termnation the allegation of sexual m sconduct with a student,
and that Simons was found at a friend' s house when he supposed
to be on duty.
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requested one before the Board before the case resuned. Arguing
that a pretermnation hearing was factually inpossible, Simons
clainmed that his constitutional procedural due process rights had
been violated. The hearing officer granted Simons's notion for a
stay of the hearing until Simons obtained a judicial ruling in
federal court on his right to a preterm nation hearing.

On August 15, 1990 Simmons filed an action in district court,
claimng that his procedural and substantive due process rights had
been vi ol at ed. The district court granted summary judgnent on
Si mons' s substantive due process claim After a non-jury trial,
the district court held that the July 25, 1990 hearing was a
preterm nation hearing conporting with procedural due process, and
remanded to the hearing officer to resune the hearing. Si mons
filed atinely notice of appeal fromthe district court's entry of
final judgnent.?®

|1

Simmons first argues that the district court erred in

concluding that his procedural due process rights were not

violated. He challenges specifically the court's finding that the

6 The district court's interlocutory order granting
partial summary judgnment is reviewable under the final judgnment
appeal ability rule. See D ckinson v. Auto Center Mg. Co., 733
F.2d 1092, 1102 (1983) ("Under the final judgnent appealability
rule, a party may obtain review of prejudicial adverse
interlocutory rulings upon his appeal from adverse final
judgnent, at which tine the interlocutory rulings (nonreviewabl e
until then) are regarded as nerged into the final judgnent
termnating the action.").
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July 25, 1990 hearing was a preterm nation hearing.’ Qur thorough
reviewof the record confirns that Sinmons was not term nated prior
to the July 25, 1990 hearing. The hearing on July 25, 1990, was
hel d before an i npartial hearing officer to determ ne whet her "good
cause" existed to term nate Sinmons. See Mss. Code Ann. 88 37-9-
59, 37-9-111. Although the Board had, prior to the hearing date,
accepted the superintendent's reconmmendation for term nation, the
Board's its decision was not yet final. See Mss. Code Ann. 8§ 37-
9-111(4) ("If the matter is heard before a hearing officer, the
board shall also grant the enployee the opportunity to appear
before the board to present a statenent in his behalf, either in
person or by his attorney, prior to a final decision by the
board.") (enphasis added). Because the Board' s acceptance did not
constitute a final decision, the acceptance of the superintendent's
recomendation did not term nate Simmons's enpl oynent. Moreover,
that Si mmons was relieved of his duties pending the outcone of the
heari ng does not constitute termnation. See Mss. Code Ann. 8§ 37-
9-59. Hence, the July 25, 1990 hearing, inasnuch as it was held
before the Board was given the opportunity to nake a final
deci sion, was necessarily a preterm nati on hearing.

Si mmons al so contends that he will not be able to obtain a
fair and inpartial hearing before the hearing officer and the

Board. He contends that the Board's prior attenpt totermnate his

7 Due process requires " some kind of a hearing' prior to
t he di scharge of an enpl oyee who has a constitutionally protected
property interest in his enploynent."” C eveland Bd. of Educ. v.
Louderm ||, 105 S. Ct. 1487, 1493 (1985) (attribution omtted).
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enpl oynent as a teacher for the 1990-91 school year indicates the
Board's |l ack of fairness and partiality. Al though Simons all eges
personal aninosity due to political differences as a possible
nmotive, the record reveals no evidence of bias or prejudice of a
boardnmenber. At nost, the record reflects that the Board accepted
superi nt endent Haynes's recomendati on to term nate Si nmons w t hout
verifying the accuracy of the bases for termnation, not that the
Board was predi sposed agai nst Simmons. "Alleged prejudice of

heari ng bodi es nust be based on nore than nere specul ati on and
tenuous inferences." Duke v. North Texas State Univ., 469 F.2d
829, 834 (5th Gir. 1972), cert. denied, 93 S.Ct. 2760 (1973). But
see Cantrell v. Vickers, 495 F. Supp. 195 (N.D. Mss. 1980). W do
not believe that, under the facts of this case, Sinmons will be
denied a fair and inpartial hearing.?

Si rmons next contends that the district court erred in not
consi deri ng hi s all egation that t he Board's nonr enewal
determ nation deprived himof his liberty interest, in violation of
his procedural due process rights. The district court correctly
determ ned that because Simons "had a property interest in his

enpl oynent contract which entitled himto a preterm nati on heari ng,

8 Wiile it may be difficult for Simmons to prospectively
establish actual bias, adequate post-hearing nmechanisns are in
pl ace to renedy any actual bias that may exist. Under
M ssi ssippi |aw, the school board designated an inpartial hearing
of ficer to conduct the hearing on its behalf. After this
hearing, the Board will review the record of the proceedi ngs and
make its decision based solely on the record. See Mss. Code
Ann. 8 37-9-111. A final decision rendered by the Board is
appeal able to the Chancery Court and thereafter to the
M ssi ssi ppi Suprene Court.
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[It] need not address the |liberty issue.” See, e.g., General Elec.
v. New York State Dep't of Labor, 936 F.2d 1448, 1454 (2d Cr
1991) (declining to address liberty interest issue after concl udi ng
that plaintiff had a cognizable property interest which the state
could not deprive wthout affording adequate procedures). W
therefore reject this contention on appeal.?®

Lastly, Simmobns contends that the district court erred in
granting summary judgnent on his substantive due process claim
"To succeed with a claimbased on substantive due process in the
public enploynent context, the plaintiff nust show two things:
(1) that he had a property interest/right in his enploynent, and
(2) that the public enployer's term nation of that interest was
arbitrary or capricious." Multon v. Cty of Beaunont, 991 F.2d
227, 230 (5th Gr. 1993) (enphasis added). Because the Board has
not yet nade a final determ nation regardi ng Si rmons's enpl oynent,
we dismss Sinmmons's substantive due process claim for |ack of
subject matter jurisdiction, as his claim is not ripe for
adj udi cation.® Because we dismss this claimfor |ack of subject

matter jurisdiction, we vacate the district court's grant of

° Because the district court need not have addressed the
al | eged deprivation of Simmons's liberty interest, we reject
Siimons's contention that the district court erred in not
allowing into the summary judgnent record certain evidence
relevant to establishing a liberty interest deprivation.

10 "Al t hough none of the parties raise the issue of
ri peness on appeal, we can address |ack of subject matter
jurisdiction sua sponte.”™ Cinel v. Connick, 15 F.3d 1338 (5th
Cr. 1994).
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sunmary judgnent on this claim?!
11
For the foregoing reasons, we AFFIRMin part, and VACATE and
DISMSS in part.

1 Simons al so argues that the district court erred in
quashi ng his subpoena for Chapman's wel fare records. Because
those records only support Sinmons's unripe substantive due
process cl ai m)Si mons contends that Chapman's failure to nane
himin those records as her child's father underm nes her
paternity claim)any error in quashing the subpoena was harm ess.
See Fed. R Cv. P. 61.
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