IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7350
Conf er ence Cal endar

SAMUEL MONTGOVMERY,

Pl ai ntiff-Appellant,
vVer sus
JERRY COLE

Def endant - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. CA 92-032-B-D
(Decenber 15, 1993)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Sanuel Montgonery filed an in forma pauperis (IFP) civil
rights suit against Jerry Cole, a corrections officer at the
M ssissippi State Penitentiary, alleging that Col e shoved him
twce. The district court's dism ssal of the conplaint prior to
service on the defendant is treated as a dism ssal as frivol ous

under 28 U. S.C. 8 1915(d). See Holloway v. Gunnell, 662 F.2d

150, 152 (5th G r. 1982). An IFP conplaint nmay be di sm ssed as

frivolous if it lacks an arguable basis in law or fact. Denton

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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v. Hernandez, u. S , 112 S.Ct. 1728, 1733-34, 118 L. Ed. 2d

340 (1992). A dism ssal under 8§ 1915(d) is reviewed for an abuse
of discretion. 1d. at 1734.

"To state an Ei ghth Anmendnent excessive force claim a
prisoner . . . must show that force was applied not "in a good
faith effort to maintain or restore discipline,' but rather that
the force conpl ai ned of was adninistered maliciously and

sadistically to cause harm'" Rankin v. Klevenhagen, 5 F.3d 103,

107 (5th Cr. 1993)(quoting Hudson v. MM Ilian, 503 U S :

112 S.Ct. 995, 999, 117 L.Ed.2d 156 (1992)). Although Hudson
renmoved the "serious" or "significant” injury requirenment this
Court previously held necessary to show an Ei ghth Amendnent
violation, "in cases post-Hudson, "certainly sonme injury is stil
required.""” [d. at 108 (citation omtted).

This Court's requirenent that a prisoner claimng the use of
excessive force show "sone" injury does not violate the
Constitution. "[T]he Suprenme Court specifically denied
constitutional protection for "de nminims uses of physical force,
provided that the use of force is not of a sort repugnant to the

consci ence of mankind.'" Knight v. Caldwell, 970 F.2d 1430, 1432

(5th Gr. 1992), cert. denied, 113 S. C. 1298 (quoting Hudson

112 S.Ct. at 1000). The de mninus use of force by Cole is not
the sort of physical force repugnant to the conscience of
manki nd.

Mont gonery argues for the first tinme on appeal that the
requi renent that an excessive-force claimant show an injury

viol ates the Equal Protection O ause of the Fourteenth Anendnent
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and that Cole violated his equal protection rights. This Court
does not consider issues raised for the first tinme on appeal.

United States v. Sherbak, 950 F.2d 1095, 1101 (5th Cr. 1992).

Accordingly, the judgnent of the district court is AFFI RVED.



