UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 93-7339
(Summary Cal endar)

SH RLEY JEAN KUTZ,
Pl ai ntiff-Appellant,
ver sus
WAL- MART STORES, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA- S92- 0096(R))

(Cct ober 27, 1993)
Before SMTH, WENER, and EMLIO M GARZA, Crcuit Judges.
EMLIOM GARZA, Circuit Judge:’

Shirley Jean Kutz appeals sunmary judgnent of her negligence
claim against Wal-Mart Stores, Inc. ("Wal-Mart"). Finding a
genui ne i ssue of material fact regardi ng causati on, we reverse and
remand.

On Septenber 13, 1990, Kutz was |eaving the pharmacy area of
a Wal -Mart store in Picayune, M ssissippi, when she slipped on an

unidentified cola-l1ike substance found on the floor of the main

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



aisle in front of the snack bar. The fall occurred within three
feet of a trash can which Kutz alleged was overflow ng and had
liquid-filled cups resting on it.

Kutz filed suit against Wal-Mart on the basis of premses
l[iability.? The district court granted Wal-Mart's notion for
summary judgnent, fromwhich Kutz filed a tinely notice of appeal.

W review the district court's grant of a summary judgnent
noti on de novo. Davis v. Illinois Cent. R R, 921 F. 2d 616, 617-18
(5th Gr. 1991). Summary judgnent is appropriate if the record
di scl oses "that there i s no genui ne i ssue of material fact and that
the noving party is entitled to a judgnent as a matter of |law "
Fed. R Gv. P. 56(c). A party seeking sunmary judgnent bears the
initial burden of identifying those portions of the pleadings and
di scovery on file, together with any affidavits, which it believes
denonstrate the absence of a genuine issue of material fact.
Cel otex Corp. v. Catrett, 477 U. S. 317, 325, 106 S. . 2548, 2554,
91 L. Ed. 2d 265 (1986). Once the novant carries its burden, the

. M ssi ssi ppi substantive |law applies to this diversity
suit as Mssissippi isthe forumstate. See Ideal Mut. Ins. Co. v.
Last Days Evangelical Ass'n, Inc., 783 F.2d 1234, 1238 (5th Gr.
1986). To nmaintain a premses liability action under M ssissipp
law, a plaintiff nust nake one of two alternative show ngs. Were
t he dangerous condition was caused by a third party, unconnected
wWth the store operation, "the burden is upon the plaintiff to show
that the operator had actual or constructive know edge of its
presence."” Minford, Inc. v. Flem ng, 597 So. 2d 1282, 1284 (M ss.
1992) (quoting Jerry Lee's Gocery, Inc. v. Thonpson, 528 So. 2d
293, 295 (Mss. 1988)). Alternatively, where a plaintiff alleges
that the dangerous condition was "caused by the operator's own
negl i gence, no know edge of its existence need be showmn." 1d. 1In
opposi ng summary judgnent, Kutz alleged only that the dangerous
condition))i.e., the overfl owi ng trash can))was caused by Wal - Mart's
own negl i gence.
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burden shifts to the non-novant to show that sunmary | udgnent
shoul d not be granted. ld. at 324-25, 106 S. . at 2553-54

Wile we nust "review the facts drawing all inferences nost
favorable to the party opposing the notion," Reid v. State Farm
Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Cir. 1986), that party
may not rest upon nere allegations or denials inits pleadings, but
must set forth specific facts showi ng the existence of a genuine
issue for trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242,
256-57, 106 S. . 2505, 2514, 91 L. Ed. 2d 202 (1986).

I n opposing summary judgnent, Kutz submitted an affidavit?
stating that she fell less than three feet froma trash can which
was overflowi ng with garbage and had liquid-filled cups resting on
top of it.® \Wether the trash can was in such a state is a
material 1issue of fact because a reasonable jury could have
inferred that the cola-like substance upon which Kutz slipped
originated fromsuch a trash can located within three feet of her

fall.? See Anderson, 477 U S. at 255, 106 S. C. at 2513

2 We note that the district court made no nention of Kutz's
affidavit in its nmenorandum opi ni on.

3 Wal - Mart di sputes that the trash can was overfl ow ng.
Specifically, Wal-Mart submtted the affidavit of an enpl oyee who
clains to have i nspected the trash can about one and one-hal f hours
before the accident. Wal-Mart al so submtted pictures taken after
Kutz had left the scene, which showed that the trash can was not
overfl ow ng.

4 We further find msplaced Wl -Mart's reliance upon Mran
v. Wal-Mart Stores, Inc., No. 92-7183 (5th Gr. Sept. 11, 1992)
(unpubl i shed) and Washi ngton v. Arnstrong World Indus., Inc., 839
F.2d 1121 (5th Cr. 1988), as those cases stand for the proposition
that a non-novant's conplete failure to offer proof of causation
can be a basis for summary judgnent. Here, Kutz submtted her own
affidavit fromwhich a reasonable jury could infer causation
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("Credibility determ nations, the weighing of evidence, and the
drawing of legitimte inferences from the facts are jury
functions."” (enphasis added)).

Val - Mart mai ntains that Kutz's affidavit directly contradicted
her prior deposition testinony,® and therefore should be
di sregarded because it constituted an attenpt to "manufacture" an
issue of fact. W reject this argunent because Kutz's
affidavit))stating that she fell less than three feet froma trash
can overflowing with garbage))did not directly contradict her
deposition testinony, in which she stated that she did not know how
the cola-1ike substance cane to be on the floor. To the extent
that discrepancies did exist, we note that because "of the jury's
role inresolving questions of credibility, adistrict court should
not reject the content of an affidavit even if it is at odds with
statenents nmade in an earlier deposition."” Kennett-Mrray Corp. V.
Bone, 622 F.2d 887, 894 (5th Cr. 1980); see also Dibidale of
Loui siana v. Anerican Bank & Trust Co., 916 F.2d 300, 307 (5th Gr
1990) (stating that discrepancies between an affidavit and prior
deposition testinony "present credibility issues properly put to
the trier-of-fact"), nodified on other grounds, 941 F.2d 308 (5th
Gr. 1991).°

5 Wi | e bei ng deposed by Wal - Mart's counsel, Kutz was asked
on two occasi ons whet her she knew where the liquid cane from how
it cane to be on the floor, and how long it had been there. On
bot h occasions, Kutz stated that she did not know.

6 To the extent that Kennett-Murray conflicts with
Al bertson v. T.J. Stevenson & Co., 749 F.2d 223, 228 (5th Gr.
1984) (stating that a "nonnovant cannot defeat a notion for sunmary
judgnent by submtting an affidavit which directly contradicts,
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Accordi ngly, we REVERSE the district court's grant of summary

judgnent, and REMAND for further proceedings consistent wwth this

opi ni on.

W t hout expl anation, his previous testinony"), we note that we are
bound to apply the fornmer as it represents the decision of an
earlier panel. See Boyd v. Puckett, 905 F.2d 895, 897 (5th Cr.
1990) ("Qur rule inthis circuit is that where holdings in tw of
our opinions are in conflict, the earlier opinion controls and
constitutes the binding precedent in the circuit.").

-5-



