UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 93-7310

(Summary Cal endar)

WLLI AM G PLI KUHN,
Pl ai ntiff-Appellant,
VERSUS
CHALLENGER ELECTRI CAL EQUI PMENT CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(3:91-CV-202)

(February 4, 1994)

Before SMTH, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Plaintiff, WIlliam G Plikuhn, sued Challenger Electrical
Equi pnment Corporation ("Challenger"), alleging that that conpany
term nated his enploynent because of his age, in violation of the
Age Discrimnation in Enploynent Act, 29 U S.C. 88 621-34 (1988).
The jury returned a verdict in favor of Challenger, and the
district court entered judgnent accordingly. Pl i kuhn appeal s,

contending that he is entitled to a newtrial because the district

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



court erroneously excluded evidence at trial. Finding no abuse of
di scretion, we affirm
I

When Pl i kuhn was fired by Chall enger in Septenber, 1990, one
of the managers primarily responsible for his termnation was
M chael Troy. Troy had been Plikuhn's superior at Chal |l enger since
early 1981. During that tinme Plikuhn worked as a personnel manager
and i ndustrial relations manager, with responsibility for personnel
matters.

At trial Plikuhn offered evidence to showthat Troy was bi ased
agai nst ol der workers. That evidence showed that in 1987 Troy
directed Plikuhn to provide him with information on certain
enpl oyees with respect to their salary, years of service, and age.
Pl'i kuhn was told that the informati on would be used to "effect an
early retirenment for those enpl oyees." The evidence further showed
that, in 1989 or 1990, in response to Plikuhn's request for a
pronmotion, Troy said "Plikuhn, you are 56 years old. You are going
nowhere. You will retire out of Jackson . . . . This is pie in the
sky bullshit."?

Pli kuhn offered to testify to earlier statenments by Troy
i ndicating Troy's bias agai nst ol der workers. On proffer, Plikuhn
testified that in 1981 Troy refused to hire a well-qualified
candidate for a job with Challenger, stating "He's 57 years ol d.

He's too old. . . . Are you crazy? His energy level will be down.

1 When Troy nade this statenent, Plikuhn was enpl oyed at chal | enger's

facility in Jackson, M ssissippi.
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No, I wll not recommend him" Chal | enger objected to the
adm ssion of this evidence, and the district court sustained the
obj ection on the grounds that the events depicted were too renote
intime fromPlikuhn's term nation.

Anot her former Chal |l enger enpl oyee, Bob Fugate, also testified
about the statenents which Troy allegedly made in 1981, recalling
that Troy said, "This person is too old, and |I think his energy
| evel would not be enough to get the job done.” Plikuhn offered
Fugate's testinony to i npeach Troy after Troy testified that he had
never made a hiring decision on the basis of age. Chal | enger
obj ected, and the district court sustained the objection on the
basis of its earlier ruling that the events depicted were too
renote in tinme.

Finally, Plikuhn testified on proffer about a statenent nade
by Troy in 1982. According to Plikuhn, Troy stated that
Challenger's St. Louis facility would be closed down because
"[a]lls we have are old people left over there.” The district
court sustained Challenger's objection to the adm ssion of this
evidence on the basis of renoteness in time from Plikuhn's
term nation.

I

Pl i kuhn contends that the district court commtted reversible
error by excluding his testinony regarding Troy's alleged age-
discrimnatory statenents. "[We show considerable deference to

the district court's evidentiary rulings, reviewing themonly for



abuse of discretion." Johnson v. Ford Mdtor Co., 988 F.2d 573, 578
(5th Gir. 1993).

Pl i kuhn argues that Troy's statenents were adm ssi bl e under
Fed. R Evid. 404(b) to show Troy's age-discrimnatory notive in
firing Plikuhn.? W apply a two-step test in deciding the
adm ssibility of evidence under Rule 404(b):

"First, it nmust be determned that the [evidence] is

rel evant to an issue other than defendant's character.

Second, the evidence nust possess probative value that is

not substantially outweighed by its undue prejudice and

nust neet other requirenents of Rule 403."3
Buford v. Howe, = F.3d __ , 1994 W 356 (5th Cr. 1994) (quoting
United States v. Beechum 582 F.2d 898, 911 (5th Cr. 1978) (en
banc), cert. denied, 440 U. S. 920, 99 S. C. 1244, 59 L. Ed. 2d 472
(1979)). Renoteness in tine of the events depicted by the
proffered evidence is a factor to be considered in applying the
second prong of that test, along with the vagueness or specificity
of the proffered evidence, and the simlarity of the extrinsic
events to the events which form the subject matter of the
litigation. See Smith v. State Farm Fire and Casualty Co., 633
F.2d 401, 403-04 (5th Cr. 1980) (holding that district court

properly considered these factors in excluding evidence offered

2 "Evi dence of other crinmes, wongs, or acts is not
adm ssible to prove the character of a person in order to show
actioninconformty therewith. It may, however, be adm ssible for
ot her purposes, such as proof of nmotive . . . ." Fed. R Evid.
404(Db) .

3 See Fed. R Evid. 403 ("Although rel evant, evidence may

be excluded if its probative value is substantially outweighed by
the danger of wunfair prejudice, confusion of the issues, or
m sl eadi ng the jury, or by considerations of undue del ay, waste of
time, or needless presentation of cunulative evidence.").
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under Rul e 404(b)). The weighing of these factors is entrusted to
t he "sound discretion" of the district court. Id. at 403.

The district court excluded the evidence of Troy's statenents
on the grounds that those statenents were too far renoved in tine
from Plikuhn's termnation, and therefore were not sufficiently
probative of Troy's notives in firing Plikuhn to justify adm ssion.
After thoroughly reviewi ng the record and the authorities submtted
by Pli kuhn, we are not persuaded that the district court abused its
di scretion. The specificity of the evidence offered by Plikuhn, as
wel | as the age-rel atedness of the coments, nmade by an indivi dual
instrumental in Plikuhn's termnation, mlitated in favor of
adm ssi on. However, the district court was entitled to give
consi derable weight to the fact that eight or nine years separated
Troy's statenents fromPlikuhn's termnation.* On this record we
cannot say that the district court abused its discretion.

Pl'i kuhn also contends that the district court abused its
di scretion by excluding Bob Fugate's testinony regarding Troy's
1981 statenents, which was offered to inpeach Troy after he
testified that he had never nmade a hiring decision on the basis of
age. Evidence offered for inpeachnent purposes, |ike other
evi dence, may be excluded on the basis of Fed. R Evid. 403. See
Wllianms v. Chevron U.S. A, Inc., 875 F.2d 501, 504 (5th G r. 1989)

(uphol di ng excl usi on of inpeachnent evi dence where the possibility

4 We are not persuaded by Plikuhn's assertion that the
record reveals a "consistent course of conduct which did not
di m ni sh over tine." Plikuhn does not point to any conduct by Troy

bet ween 1982 and 1987 which is indicative of age bias.
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of jury confusion substantially outweighed the probative val ue of
the evidence). The district court's decision to exclude
i npeachnent evidence under Rule 403 is reviewed for abuse of
di scretion. See id. The district court excluded Fugate's
testinony on the basis of renoteness in tinme from Plikuhn's
termnation, explicitly standing on its ruling with regard to
Pl i kuhn's testinony about the sane occurrence. For the reasons
al ready explained, the district court did not abuse its discretion
by excludi ng Fugate's testi nony.
1]

For the foregoing reasons, we AFFIRM



