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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appel | ant Martin Roberson (Roberson) was convicted
of conspiracy to possess with intent to distribute cocaine, in
violation of 21 U.S.C. 8§ 846; possession with intent to distribute
cocaine, in violation of 21 U S.C. § 841(a) and 18 U. S.C. § 2; and

use of a firearmduring the conm ssion of a crinme, in violation of

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



18 U S.C. 8 924(c)(1). He now appeal s, raising various chall enges
to these convictions. W affirm
Facts and Proceedi ngs Bel ow

On Novenber 9, 1992, Larry Stewart (Stewart) net with an
i ndi vidual known to himonly as "Storny" and agreed to carry a
quantity of crack cocaine by train fromLos Angeles, California, to
Jackson, M ssissippi. Storny told Stewart that when he got off the
train in Jackson he would be net by soneone who would take the
cocai ne fromhi mand gi ve hi m$500, after which he was to return to
Los Angeles. Wiile en route fromLos Angel es to Jackson, the train
stopped in Kansas City, and Stewart was approached by police
officers. Stewart consented to a search, and the police di scovered
four kilograns of crack cocaine in his suitcase. He was then
arrest ed. Stewart agreed to cooperate with authorities and he
continued his trip with nost of the cocaine renoved from his
sui tcase, under constant surveill ance.

Prior to Stewart's arrival at the Jackson Antrak station on
Novenber 10, FBI agents observed Roberson and a fenal e conpani on
Ni col e Wods (Wods), arrive in a car driven by Wods (and not
shown to belong to Roberson). Wen Stewart arrived at the Amtrak
station, Roberson approached him inquired about his trip, and said
"let's go." As Roberson, Wods, and Stewart were |eaving the
term nal, Roberson took possession of the suitcase fromStewart as
he (Roberson) opened the front entrance door of the term nal
Wods, Stewart, and then Roberson exited the term nal, and Wods
t hen t ook the suitcase fromRoberson and carried it until the three

reached Wods' car, at which tinme Wods opened the trunk and



Roberson directed Stewart to put the suitcase in the trunk, which
Stewart did.

Rober son, Wods, and Stewart then entered the vehicle. The
signal to arrest was thereupon given, and police officers converged
on Roberson and requested that he exit the car. Wen Roberson was
renmoved from the vehicle, police officers conducted a pat-down
search and di scovered a | ock-back knife in Roberson's pocket. The
arresting officer asked Roberson if he had any other weapons and
Roberson responded, "there is a pistol under the seat."” The
of ficer then renoved a | oaded, nine mllineter handgun frombeneath
the front passenger seat where Roberson had been sitting.
Thereafter, an inventory search of the vehicle was made before it
was i npounded.

Roberson was transported to the FBlI headquarters by Agent
Patrick Fallon (Fallon). Prior to any interrogation, Fallon read
Roberson a Mranda warning from an advice of rights form After
each inquiry, Roberson indicated that he understood his rights;
however, he refused to sign the advice of rights form because he
believed that if he signed the formit could be used agai nst him
When Fal | on expl ai ned that the formcould not be used agai nst him
Roberson replied that he would not sign the form because he coul d
not read.

In response to questioning, Roberson gave his nane, date of
birth, and place of birth. Wen asked where he currently resided,
he stated that he did not have a particular residence, but |ived
"everywhere." Thereafter, Fallon and Roberson engaged in a

conversation about how |l ong Fallon had been with the FBI and what
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type of bullet-proof vests were used by the agents. During the
conversation, Fallon asked Roberson why he was at the train
station. Roberson responded that a day or two before he went to
the station he had been standi ng by a phone booth when a man he did
not know approached him gave him $500, and told him to neet
soneone at the train station on Novenber 10 at 9:30. He said that
he was not told who he was going to neet, but that the person would
know everything and would tell himwhat to do. Roberson said that
he was given the gun by soneone known to him only as "David."
Roberson stated that he had the gun in the car for protection
because, before he picked up Stewart, he had run an errand in a
dangerous part of Jackson. Wen Fall on asked Roberson why he woul d
have been paid $500 to go to the train station, Roberson stated
that he wanted a | awyer. At this point, Fallon termnated the
interview and transported Roberson to the United States Marshal's
of fice.

After his arrest, Roberson was charged in the United States
District Court for the Southern District of Mssissippi wth
conspiracy to possess wth intent to distribute cocaine, in
violation of 21 U S.C. §8 846 (count 1); possession with intent to
distribute cocaine, in violation of 21 US C § 841(a) and 18
US C 82 (count 2); and use of a firearmduring the conmm ssion of
acrime, in violation of 18 U S.C. 8§ 924(c)(1) (count 3).

Prior totrial, Roberson noved to suppress the cocai ne and t he
gun found in the car he was occupying, as well as certain
statenents he made after his arrest. The district court held an

evidentiary hearing on the suppression issues at which tine the
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court heard testinony from Roberson and three FBI agents invol ved
in his arrest and questioning. At the hearing, Roberson testified
that he had gone to the train station because he heard that
Stewart, a friend from Los Angeles, was comng to Jackson for a
famly funeral. He also stated that he requested a | awer before
Fal | on began questioning him and that, after he told Fallon his
nanme, birthdate, and place of birth, he did not nmake any addi ti onal
statenents. This testinony was contradicted by that of agent
Fall on, which was in substance the sane in this respect as his
above-described trial testinony. After the hearing, the court
concl uded that Roberson's testinony was not credi bl e and hel d that
(1) the agents had probable cause to arrest, (2) the gun was
recovered in a search incident to arrest and pursuant to FBI policy
for the agents' safety and that of the public, (3) no warrant was
required to renove the suitcase, which the FBlI agents knew
cont ai ned cocai ne and whi ch they had seen being placed in the trunk
monments before, and (4) Roberson's statenents at the FBI office
were made voluntarily after the agent gave proper M randa warni ngs.

At trial, the governnent called el even w tnesses. Roberson
testified in his own behalf. He was found guilty on all 3 counts
and was sentenced to concurrent terns of 304 nonths on counts 1 and
2, followed by 60 nonths on count 3, followed by a 5 year term of
supervi sed rel ease on counts 1 and 2, with a concurrent 3 year term
of supervised release for count 3. Thereafter, Roberson tinely

filed a notice of appeal to this court.



Di scussi on

On appeal, Roberson argues that the district court erred in
denying his notion to suppress the drugs, the gun, and his
allegedly incrimnating statenents. He contends that this evidence
shoul d have been suppressed because (1) no probable cause existed
for his warrantless arrest; (2) he was not given his Mranda
war ni ng before surrendering the gun fromhis vehicle; and (3) his
incrimnating statenents were nade after a request for counsel.

In reviewing a district court's denial of a notion to
suppress, this Court reviews the court's findings of fact for clear
error, while questions of |law are reviewed de novo. United States
v. Sanders, 994 F.2d 200, 202-03 (5th Cr.), cert. denied, 114
S.C. 408 (1993); United States v. Miniz-Mlchor, 894 F.2d 1430,
1433 (5th Cir.), cert. denied, 110 S.C. 1957 (1990). The evi dence
is viewed in the light nost favorable to the prevailing party,
"except where such a view is inconsistent with the trial court's
findings or is clearly erroneous considering the evidence as a
whol e. " United States v. Shabazz, 993 F.2d 431, 434 (5th Cr.
1993) (citing United States v. Col eman, 969 F. 2d 126, 129 (5th Gr.
1992)). Finally, we "nust give credence to the credibility choices
and findings of fact of the district court wunless clearly
erroneous.” United States v. Ornel as-Rodriguez, 12 F. 3d 1339, 1346
(5th Gr. 1994) (quoting United States v. Rayner, 876 F.2d 383, 386
(5th Cir. 1989)).
| . Probabl e Cause for Arrest and Sei zure of Drugs

Roberson argues that there was no probable cause for his

warrantless arrest and, therefore, that the drugs and weapons



seized incident to his illegal arrest shoul d have been suppressed.
Roberson does not contend that the search was not incident to
arrest, but only that the arrest itself was unlawful.

Police may nmake a warrantl ess arrest where there is probable
cause to believe that an offense has occurred. United States v.
Chappell, 6 F. 3d 1095, 1100 (5th Gr. 1993), cert denied, 114 S. C
1232 (1994). The exi stence of probable cause is a question of |aw
and greatly dependent upon the factual findings. United States v.
Her nandez, 825 F.2d 846, 849 (5th Gr. 1987), cert. denied, 108
S.C. 1032 (1988). Probabl e cause for a warrantless arrest
"'exists when the facts and circunstances wthin the know edge of
the arresting officer are sufficient to cause a person of
reasonabl e caution to believe that an of fense has been or is being
commtted.'" United States v. Rocha, 916 F.2d 219, 238 (5th Cr.
1990) (quoting United States v. Antone, 753 F.2d 1301, 1304 (5th
Cr. 1985)), cert. denied, 111 S. C. 2057 (1991). Probable cause
requi res substantially |ess evidence "than would be required for
convictionsQthat is, | ess than proof beyond a reasonabl e doubt sQbut
nmore than 'bare suspicion.'"™ United States v. Raborn, 872 F.2d
589, 593 (5th Cr. 1989) (quoting Brinegar v. United States, 69
S.C. 1302, 1310 (1949)). In determ ning whether probable cause
exists, the "arresting officer does not have to have personal
know edge of all the facts constituting probabl e cause; it can rest
upon the collective knowl edge of the police when there is
conmuni cation between them" United States v. De Los Santos, 810
F.2d 1326, 1336 (5th Gir.), cert denied, 108 S.Ct. 490 (1987). |If

probabl e cause to arrest exists, a search incident to the arrest



requi res no additional justification. Hernandez, 825 F.2d at 852.

Appl yi ng these standards to the case at hand, we agree with
the district court's finding of probable cause. View ng the
evidence in the light nost favorable to the governnent, the FBI
agents who arrested Roberson had enough information to give them
probabl e cause to arrest. The arresting agents knew that Stewart
had been directed to transport to Jackson a suitcase containing
cocai ne, and they knew that Stewart was to neet a nan at the train
station who would give him further instructions concerning the
cocai ne. They saw Roberson approach Stewart, an admtted drug
courier, and offer hima ride. They saw Roberson |lead Stewart to
a car, and they saw Stewart place the suitcase in the trunk of a
car over which Roberson had sonme control. Based on this
information, the arresting agents had reasonabl e grounds to believe
that Roberson was involved in a conspiracy to transport and
di stribute cocaine. Hence, the agents had probabl e cause to arrest
Rober son.
1. Seizure of the Gun

Roberson also argues that the district court erred in
admtting the gun found on the fl oor of the car. Roberson contends
that the gun shoul d have been suppressed as i nadm ssi bl e evi dence
because it was seized based on information elicited from an
interrogation after arrest, but before Roberson was advised of his
M randa rights.

The district court determ ned that (1) the statenent directing
the FBI agents to the gun was nmade voluntarily, (2) the gun was

recovered in a search incident to arrest, and (3) no Mranda



war ni ng was necessary when conducting a search for weapons in the
interest of the agents' safety and that of the public.

The questioning of Roberson regarding the existence of any
ot her weapons fits squarely into the public safety exclusion to
M randa carved out by the Suprene Court in New York v. Quarles, 104
S.C. 2626 (1984). In Quarles, the Court concluded that

"the need for answers to questions in a situation posing

athreat to the public safety outwei ghs the need for the

prophylactic rule protecting the Fifth Amendnent's
privilege against self-incrimnation. We decline to

pl ace officers [who are |ooking for weapons] in the

untenabl e position of having to consider, often in a

matter of seconds, whether it best serves society for

themto ask the necessary questions w thout the Mranda
war ni ngs and render whatever probative evidence they
uncover inadm ssible, or for themto give the warnings in
order to preserve the admissibility of evidence they

m ght uncover but possibly damage or destroy their

ability to obtain that evidence and neutralize the

vol atile situation confronting them" |[|d. at 2632.

After discovering the knife in Roberson's back pocket, the
arresting officer was justified in his inquiry about additional
weapons, and both the gun and Roberson's response to the officer's
i nquiry were adm ssi bl e under Quarl es.

I11. Incrimnating Statenents

Next, Roberson argues that any statenents he made during
custodial interrogation should have been suppressed because FBI
agents ignored his request for counsel.

If a suspect in custody requests counsel during his
interrogation, all questioning nust cease until he is given the
opportunity to consult with an attorney. United States v. Dougal |,
919 F.2d 932, 934-35 (5th Gr. 1990), cert. denied, 111 S.Ct. 2860

(1991). Information obtained through interrogation of a suspect



after he has requested counsel 1is inadm ssible. Edwar ds v.
Arizona, 101 S. Ct. 1880, 1884-85 (1981).

Roberson alleges that he asked for an attorney immediately
after the interrogation began. Agent Fallon, however, testified
t hat Roberson did not request an attorney until the end of athirty
mnute interview Here, the district court observed both
W t nesses, and credited the testinony of the interrogating agents.
W will not disturb the court's credibility assessnent.

V. Deliberate Ignorance Instruction

Roberson argues that the district court erred in instructing
the jury on deliberate ignorance. He contends that there was no
factual basis for the instruction and that the evidence presented
at trial supports only a finding that Roberson was a know ng and
active participant or that he was truly innocent.

Because Roberson did not object to the district court's
instructions at trial, "we wll reverse only if the instruction
constituted plain error, i.e., if '"considering the entire charge
and evi dence presented agai nst the defendant, thereis a likelihood
of a grave m scarriage of justice.'" United States v. Stone, 960
F.2d 426, 434 (5th Gr. 1992) (quoting United States v. Sellers,
926 F. 2d 410, 417 (5th Cr. 1991)). The charge "does not anount to
plain error 'unless it could have neant the difference between
acquittal and conviction.'" United States v. Anderson, 987 F.2d
251, 256 (5th Cr.) (quoting United States v. Contreras, 950 F.2d
232, 240 (5th Gir. 1991)), cert. denied, 114 S.Ct. 157 (1993). In
deci di ng whet her the evidence sufficiently supports the charge, the

court should exam ne the evidence and all reasonable inferences
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therefromin the |ight nost favorable to the governnent. United

States v. Cartwight, 6 F.3d 294, 301 (5th Cr. 1993).

Del i berate ignorance denotes a conscious effort to avoid

positive know edge of a fact which is an elenent of an offense
charged, the defendant choosing to remain ignorant so he can plead
| ack of positive know edge in the event he should be caught.'"
United States v. Lara-Vel asquez, 919 F.2d 946, 951 (5th G r. 1990)
(quoting United States v. Restrepo-Ganda, 575 F.2d 524, 528 (5th

Cr. 1978)). A deliberate ignorance instruction is properly

given only when [the] defendant clains a |lack of guilty know edge
and the proof at trial supports an inference of deliberate

i gnorance. ' " Lara- Vel asquez, 919 F.2d at 951 (quoting United

States v. Pacific Hide & Fur Depot, Inc., 768 F.2d 1096, 1098 (9th
Cr. 1985)). In deciding whether the district court erred in
giving a "deliberate ignorance"” instruction, we apply a two-part
test:

"First, evidence at trial, viewed in the |ight nost
favorabl e to t he Governnent, nust showthat the defendant
was subjectively aware of a high probability of the
exi stence of the illegal conduct. Second, the evidence
must showthat t he defendant purposely contrived to avoid
|l earning of the illegal conduct. The purpose of this
test is clear: if there is no evidence indicating the
def endant subjectively knew his act to be illegal, a
del i berate ignorance instruction 'poses the risk that a
jury mght convict the defendant on a | esser negligence
st andar dsQt he def endant should have been aware of the
illegal conduct.'" United States v. Breque, 964 F.2d
381, 388 (5th Cr. 1992) (quoting Lara-Vel asquez, 919
F.2d at 951 (enphasis in original)), cert. denied, 113
S.Ct. 1253 (1993).

When "the circunstances of [a] defendant's involvenent in [a]
crimnal offense [are] so overwhelmngly suspicious[,] the

defendant's failure to question the suspicious circunstances
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establ i shes the defendant's purposeful contrivance to avoid guilty
know edge." Lara-Vel asquez, 919 F.2d 952.

In the instant case, Roberson denied any know edge of the
exi stence of cocaine in Stewart's suitcase. Roberson initially
stated that he was given $500 by a stranger to go to the train
station and pick up a person whom he did not know, Roberson,
however, never inquired why such a sinple task shoul d recei ve such
a large paynent. Before going to the train station, Roberson put
a fully loaded, nine mllinmeter handgun in the car. Wen he net
Stewart, Roberson took control and hurried Stewart fromthe train
station to the car with little conversation. Roberson then
directed Stewart to place the suitcase containing the crack cocaine
into the trunk. He never asked Stewart any questions, nor did he
i nspect the suitcase. Fromthis evidence, a rational jury could
conclude that Roberson was (1) subjectively aware of a high
probability of the existence of illegal conduct and (2) contrived
to avoid learning of the illegal conduct. Hence, the court's
inclusion of a deliberate ignorance instruction was not plain
error, if, indeed, error at all. See United States v. Daniel, 957
F.2d 162, 169 (5th Gr. 1992).

Moreover, the danger inherent in a deliberate indifference

instructionsQ"that a jury m ght convict the defendant on a | esser

negligence standard," Lara-Velasquez, 919 F.2d at 951sQwas
mtigated by the district court's instructions. At trial, the
court outlined the elenents of the charged offenses; i.e., that

Rober son know ngly possessed a control |l ed substance with the i ntent

to distribute, that Roberson conspired to possess a controlled
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substance with the intent to distribute, and that Roberson
knowi ngly used a firearmduring a drug trafficking crinme. As part
of the instruction on the el enent of know edge, the district court
expl ained the concept of deliberate indifference as a form of
know edge, stating that "[w]hile knowl edge on the part of the
def endant cannot be established nerely by denonstrating that the
def endant was negligen[t], careless or foolish, know edge can be
inferred if the defendant deliberately blinded hinself to the
exi stence of a fact."
V. Sufficiency of the Evidence

Finally, Roberson argues that there was insufficient evidence
to sustain his convictions. Inreview ng chall enges to sufficiency
of the evidence, this Court views the evidence in the |ight nopst
favorable to the jury verdict and affirnms if a rational trier of
fact could have found that the governnment proved all essential
el ements of the crine beyond a reasonabl e doubt. See United States
v. Ruiz, 987 F.2d 243, 259 (5th Gr.), cert. denied, 114 S.C. 163
(1993).

A Possession wth Intent to Distribute

Roberson was convicted of possession wth intent to
distribute, and conspiracy to possess with intent to distribute,
cocai ne. To prove possession with intent to distribute cocaine in
violation of 21 U.S.C. § 841(a), the governnent nust show that the
defendant (1) knowi ngly (2) possessed cocaine (3) with the intent
to distribute.

Roberson contends that because there "is not one iota of

evidence that [he] had actual knowl edge of the contents of
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Stewart's bag," the governnent failed to establish the know edge
requi renment. Al though Roberson is correct that actual know edge is
an elenent of the offense, such knowl edge nmay be proved by
circunstantial evidence, including evidence of a defendant's
del i berate i gnorance. See Lara-Vel asquez, 919 F.2d at 951 (noting
that a jury may consider evidence of the defendant's charade of
i gnorance as circunstantial proof of guilty know edge). As set
forth above, there is anple evidence that Roberson either knew of
or, at the least, was deliberately ignorant about the contents of
Stewart's bag and thus anple circunstantial evidence of Roberson's
guilty know edge.

Rober son al so contends that the evidence was insufficient to
establish that he "possessed" cocaine. Possession under section
841 may be actual or constructive. United States v. Sanchez, 961
F.2d 1169 (5th Cir.), cert. denied, 113 S.C. 330 (1992).
Constructive possession can be established by denonstrating the
def endant's "ownershi p, dom nion or control" over the contraband or
the vehicle in which the contraband was conceal ed. United States
v. Richardson, 848 F.2d 509, 512 (5th Cr. 1988) (citation
omtted). "Constructive possession need not be exclusive, it may
be joint with others, and it may be proven with circunstantia
evi dence. " United States v. MKnight, 953 F.2d 898, 901 (5th
Cr.), cert. denied, 112 S.C. 2975 (1992). Here, Stewart was to
nmeet a person at the train station, turn the cocai ne over to that
person, and the person would then instruct Stewart on what he
should do next. This evidence, coupled with the evidence

establishing that Roberson briefly carried the bag, directed
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Stewart to the car and instructed himto put the bag in the trunk,
which Stewart did, would allow a rational jury to conclude, in the
context of the overall transaction and schene as disclosed by the
evi dence, that Roberson exercised control over the drugs.!?

B. Conspiracy to Possess with Intent to Distribute

Rober son al so contends that there was i nsufficient evidence to
sustain his conviction for conspiracy to possess wth intent to
di stribute. To prove a conspiracy under section 846, the
gover nnment nust show "(1) the existence of an agreenent between two
or nore persons to violate the narcotics | aws, (2) know edge of the
conspiracy, and (3) voluntary participation in the conspiracy."
United States v. Rosas-Fuentes, 970 F.2d 1379, 1381-82 (5th Gr.
1992) (citation omtted). A formal agreenent need not be shown;

i nstead, the governnent nust show that two or nore persons in
sone way or nmanner, positively or tacitly, came to a nutual
understanding to try to acconplish a common and unl awful pl an

" United States v. WIIlians-Hendricks, 805 F.2d 496, 502 (5th
Cr. 1986) (quoting Pattern Jury Instructions: Crimnal Cases, 61-
62) . The elenments of a conspiracy nmay be established by
circunstantial evidence, including concert of action. United

States v. Lewis, 902 F. 2d 1176, 1181 (5th Gr. 1990); United States
v. McCee, 821 F.2d 234 (5th Cir. 1987). Although nere presence at

the scene or association with those in control of illegal drugs
"W ll not alone support the inference of a conspiracy, both are
. Rober son does not separately challenge the intent to

distribute el enent, and, given the quantities involved, the proof
on this score was clearly adequate.
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factors that the jury may rely on, together with the other
evidence, in finding that a conspiracy existed." United States v.
Simons, 918 F.2d 476, 484 (5th Cr. 1990) (citation omtted).

Here, a tacit agreenent between Storny or those for whom he
was acting and Roberson could be inferred from their concert of
action. Storny furnished Stewart the cocaine and told himto take
it to Jackson. Storny also told Stewart that he would be net by
soneone at the train station in Jackson who would then instruct
Stewart as to what he should do next in respect to the cocaine.
Roberson net Stewart at the train station and directed himto put
the suitcase in the trunk of the car. And, as discussed above, a
concl usi on that Roberson knew that the bag contained a controlled
subst ance was supported by the evidence. (Qbviously, Roberson was
acting in concert with those who shipped the cocaine to him
Hence, the evidence was sufficient to support Roberson's conviction
for conspiracy under section 846.

Roberson al so argues that the evidence was insufficient to
convict himfor the use of a firearmin connection with a drug
trafficking crine in violation of 18 U S.C. §8 924(c)(1). However,
as Roberson concedes, this argunent hinges on the concl usion that
the evidence was insufficient to support his possession and
conspi racy convictions. Because we find that the evidence was
i ndeed sufficient to support these convictions, we also find that
the evidence was sufficient to support his conviction for the use

of a firearmunder section 924(c)(1).
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Concl usi on
For the reasons stated above, Roberson's argunents are
rejected and his convictions are hereby

AFFI RVED.
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