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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appel | ant Art hur Neal Loper (Loper) was convicted by
a jury of conspiracy to possess cocaine with intent to distribute
the sane, a violation of 21 U S.C. § 846. He brings this appeal,
chal l enging, inter alia, the use of certain recorded statenents at

his trial. Finding no reversible error, we affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

On July 7, 1992, Agent Gene WIllianms, Jr., of the Bureau of
Al cohol, Tobacco & Firearnms (ATF) received information from a
cooperating individual that a Joseph Brown (Brown) from Gul fport,
M ssi ssi ppi, had expressed a desire to purchase five kil ograns of
cocaine.! After learning that Brown had the noney together, Agent
Wl lians and t he cooperating individual travelled to Gul fport where
they met with agents of ATF and the Drug Enforcenent Adm nistration
(DEA) to plan the investigation.? The agents obtained roons at the
Bi |l oxi Beach Mdtor Inn (the notel) in Biloxi, M ssissippi: t he
cooperating individual in Room143 and the agents next door in Room
145, a connecting room Wth the cooperating individual's consent,
the agents set up electronic surveillance of Room 143.°3

In the norning or early afternoon of July 9, the cooperating
i ndi vidual contacted Brown by telephone from the notel room
Shortly thereafter, Brown and Greg Lizana (Lizana) arrived at the
motel room Brown and Lizana nmade nunerous tel ephone calls from

the tel ephone in Room 143 in an attenpt to find purchasers for the

. The cooperating individual and Brown agreed upon a price of
$16, 000 per kilogramif all five kilograms were sold to one
buyer, or $20,000 per kilogramif sold to five different buyers.

2 Also on the investigation were agents of the M ssissipp
Bureau of Narcotics and nenbers of the DEA task force.

3 The agents nade cassette recordi ngs of incom ng tel ephone
calls when no prospective defendants were in Room 143. During
the entire day of July 9, 1992, a Nagra reel-to-reel recording
devi ce ran continuously, picking up conversation in the room
When prospective defendants were present, tel ephone conversations
were not recorded, although the agents were able to record, on
the Nagra reel-to-reel device, the side of the tel ephone
conversation carried on in the room
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cooperating individual's five kilograns of cocai ne. The phone | ogs
of the notel revealed that one of these telephone calls was to
Loper's pager. Li zana carried a phone book in his pocket which
contai ned Loper's tel ephone nunbers at hone and for his pager.

Li zana testified that Loper had called himfour or five days
before the events at the notel in Biloxi to ask if Lizana knew of
anyone with sonme cocaine.* After Brown contacted Lizana about the
cooperating individual's cocai ne, Lizana called Loper's pager from
the notel room \When he returned the call, Loper indicated that he
had $11,500, enough to purchase half a kilogram of cocaine, and
that he would contact his connection to arrange for nore noney,
Loper had previously told Lizana that he wanted to buy five
kil ograns.®

Around 2: 00 that afternoon, Lizana and Brown left the notel to
go to Loper's house to discuss the cocai ne purchase. Al so present
at Loper's house was Richard Jackson (Jackson).® At approximtely
3:20 p.m, Brown and Lizana called the cooperating individual at
the notel and inforned hi mthey were with the "noney man" and were
getting the noney together for the five kilograns. Loper told
Brown and Lizana that he would get nore noney and neet them at a
nearby store. This transpired as arranged.

Li zana t el ephoned the cooperating i ndividual fromthe store to

4 Li zana had known Loper for approxi mately eight or nine
months at that tinme and knew of Loper's drug trafficking
activities.

5 Li zana's side of this conversation was recorded.

6 Jackson testified that he had known Loper for several years
and had sold drugs with himbefore.
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| et himknow they were on the way with the noney. Using Lizana as
the m ddl eman on the tel ephone, Loper and Jackson negotiated the
details of the cocaine purchase with the cooperating individual
Because the cooperating individual wanted to see sone noney before
proceedi ng further, Lizana arranged for Loper to "flash" sone noney
at the notel room after which the parties would drive to nearby
DelLi sl e, Louisiana, to consummmate the purchase.’

Brown dropped Lizana off at the notel then returned to get
Loper and Jackson. Between 4:00 and 4:15, Brown and Jackson
arrived at the notel in an d dsnobile. Loper appeared a few
mnutes later in a red pickup truck. \Wile Loper waited in the
parking |l ot of the notel, Jackson and Brown entered Room 143, where
Lizana and the cooperating individual were waiting. Jackson
di spl ayed an anount of United States currency to the cooperating
i ndividual.® Lizana, Brown, and Jackson left the notel roomto
drive to DeLisle for the actual exchange. They were arrested,
along with Loper, when they reached the parking |ot.

Loper was charged with, and convicted of, conspiracy to
possess with intent to distribute cocaine.® At the sentencing

hearing, the district court inposed the statutory m nimuns of 120

! Loper expressed sone reluctance to Lizana and Jackson about
flashing the noney at the notel; he feared either that he would
be robbed or that there was a police set-up. The cooperating

i ndividual's plan prevail ed, however.

8 This noney totall ed approxi mately $10, 500.

o Loper's co-defendants, Brown, Lizana, and Jackson, were
charged in the sane indictnent. All three pleaded guilty to the
charged offense and were sentenced in separate proceedings. They
are not party to this appeal.



nont hs inprisonnent and 8 years supervised rel ease, a $6, 456. 80
fine, and a $50 special assessnent.

Loper now appeal s his conviction.

Di scussi on

Evi dence of Recorded Statenents

Loper first argues that the district court erred in allow ng
t he governnent to introduce evidence of the conversations recorded
in Room 143 on July 9. We review the adm ssion of evidence at
trial for an abuse of discretion. United States v. Col eman, 997
F.2d 1101, 1104 (5th Gr. 1993), cert. denied, 114 S C. 893
(1994) .

The governnent sought to introduce the original Nagra tape
recording made of Room 143 on July 9, the original cassette
recordi ng of two tel ephone conversations made to Room 143 on July
9 when no prospective defendants were present in the notel room
and redacted copies of both recordings. Over an objection by the
defense, the district court admtted the tapes and the redacted
copies. Transcripts prepared fromthe redacted copies were marked
for identification purposes only. The redacted copies of the Nagra
tape recording and the cassette recordi ngs of the tel ephone calls
were played to the jury. The transcripts of these recordi ngs were

published to the jury.?°

10 In the Nagra recording nade on July 9 at 1:46 p.m, Lizana
referred to the fact that Loper had not yet returned his page:

"F---king Neil [sic] ain't called back yet, Neil [sic],
see what | nean . . . he went to get sone noney. This
boy is buying like 2 or 3. . . They left with himand
when he and Petey went down to Pascagoul a, abh,

yesterday, they offered a pound of weed, himand Petey
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The district court admtted evidence of the statenments on the
theory that they fell within the co-conspirator exception to the
hearsay rul e. FED. R EwviD. 801(d)(2)(E). Under this exception,
statenents of co-conspirators nmade during the course and in
furtherance of the conspiracy are adm ssible when of fered agai nst
a party provided the governnment denonstrates the existence of a
conspiracy by a preponderance of the evidence. United States v.
Beaunmont, 972 F.2d 553, 565 (5th Cr. 1992), cert. denied, 113
S.Ct. 1953 (1993).

The governnment satisfactorily proved the existence of the
conspiracy. Loper contends, however, that the contested statenents
were made by co-conspirators at a tine before he joined the
conspiracy, and thus fall outside this exception to the hearsay
rule. There was anple evidence to the contrary. Lizana testified
that Loper called himfour or five days before July 9 to ask if he

had any cocai ne avail able. Furthernore, Loper "recruited" Jackson

bought, ah, what it was, two or three ounces of

In a later part of the Nagra recording, nade at 2:16 p. m,
Li zana refers to Loper as his "partner"” in a conversation with
t he cooperating individual.
The cassette recording of an incom ng tel ephone call to Room
143 at 3:35 p.m, of a conversation between the cooperating
i ndi vidual and Lizana, contains the foll ow ng:

"Li zana: (Tal king to soneone el se) Yeah, he's [the
cooperating individual] goin [sic] ahead Joe . . . (To
cooperating individual) Hey, hey man, the dude, the
dude, we got the dudes with the noney, nan.

"d Yeah, | know they right there, what's, what's
that ol d boy nane again?

"Li zana: Neal

"Cl: Let nme holler at Neal . . .

"Li zana: Ah, he, he, just went in the store to get us

sone drinks and s--t, man."



to participate in the transaction on the norning of July 9,
evi dencing his involvenent in the conspiracy prior to the tine the
statenents were recorded that afternoon. !

Even if we were to find that Loper did not join the conspiracy
until later, Lizana's testinony on the stand paves the way for the
adm ssi on of the bul k of the statenents. The governnent pl ayed the
recordings to the jury during its direct exam nation of Lizana.
Prior to the playing of the tapes, Lizana testified about the
events of July 9 and described of his own account the content of
hi s conversations in Room 143 and over the tel ephone.

A statenent is not hearsay if not offered to prove the truth
of the matter asserted. FeED. R EwiD. 801(c). In this instance,
the recordings fall outside of the hearsay definition. The
governnent did not offer the tapes to prove the truth of any
statenent on the tapes. Rat her, the tapes were offered to show
that the statenents to which Lizana had testified, subject to
cross-exam nation, were in fact nade.

The district court did not abuse its discretion in allow ng
the governnent to introduce this evidence.

1. Transcripts of Recorded Statenents

Loper also challenges the governnent's use of the redacted

transcripts of the recorded statenents at his trial. The decision

to permt ajury to have the use of transcripts is within the sound

1 Jackson testified that "[On the norning of . . . July 9th,
| went to visit Neal. And when | went to visit Neal that

nmorni ng, he nore or less told nme that he had a friend that was
comng ininto [sic] town, and, you know, he was going to be
bringing in sonme drugs."”



di scretion of the district court. United States v. Rena, 981 F. 2d
765, 767 (5th Cr. 1993). In this case, the district court marked
the transcripts for identification purposes only; they were never
formally introduced into evidence, nor were they given to the jury
during its deliberations.

During the trial, the governnent played the redacted tapes for
the jury and provided transcripts of those tapes for |istening
pur poses. The governnent al so used the transcripts in questioning
its witnesses. The defense did not object to either use. Although
Loper now clains that the district court should have given a
limting instruction to the jury on the use of the transcripts, he
did not request such an instruction bel ow.

We thus review Loper's clains for plain error. Plainerror is
error so obvious that our failure to address it would result in a
m scarriage of justice. United States v. Surasky, 974 F.2d 19, 21
(5th Gir. 1992), cert. denied, 113 S. Ct. 1948 (1993).

We conclude that no plain error is inplicated here. Loper has
made no showing that the transcripts were inaccurate, nor has he
attenpted to rebut the governnent's evidence to the effect that the
transcripts were accurate and that the recordi ng equi pnent was
functioning properly. Qur conclusion is further supported by the
sinple fact that the contents of the transcripts do not add
significantly to the testinony of the governnent's w tnesses. See
United States v. Rena, 981 F.2d at 767-769 (no plain error where
defense failed to object to use of transcripts obtained through
W retap; although transcripts contai ned synopses of conversations

and parenthetical interpretations, neanings of Kkey words in
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transcripts were clear even wthout extraneous commentary).

The district court did not abuse its discretion in permtting
t he governnment to use the transcripts to question witnesses and to
aid the jury in listening to the redacted tapes.
I11. Evidence of Prior Drug Dealings

Loper next contends that the district court abused its
discretion in admtting evidence of extrinsic offenses. Bef ore
trial, defense counsel nade a notion in |limne to prevent the
governnment from introducing evidence of Loper's previous drug
activities. The district court reserved its ruling on the notion
until the time the governnent proposed introducing the challenged
evi dence.

Both Lizana and Jackson referred to Loper's prior drug

trafficking activities in their testinony.!? The defense did not

12 On redirect exam nation, Lizana testified to his know edge
of Loper's drug activities:

Did you have any hesitancy what soever --

when tprér] said, I can do five kilos,' did you
bel i eve hi nf?
"A. | believed himat the tine.

"Q Wy did you believe himat the tinme?

"A. Because that's what he asked ne to help himfind.
"Q Al right. Wat, if anything, indicated to you
that he could nove five kilos of cocaine?

"A. Well, |I've known himjust about al nost a year or
so, and |'ve known himto be trafficking drugs."

Jackson testified on direct exam nation as foll ows:

"Q Al right. Do you know what, if anything, M.
Loper does for a living?

"A. Well, when | was together -- we sold drugs
together, sir. That's all | know of.
* * * * * *

"Q Al right. Howdid [Loper] know that you had the
noney?
"A. Because we had worked together before.
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obj ect, however, nor didit call upon the district court to rule on
the notioninlimne. Furthernore, Loper did not challenge, either
before the district court or on appeal, the sufficiency of any
limting instruction on this issue. Because there was no objection
bel ow, we review the adm ssion of the extrinsic evidence for plain
error.

The Federal Rules of Evidence prohibit the adm ssion of
evidence of extrinsic offenses to prove the character of the
defendant in an attenpt to show that he acted in conformty
therewith. Feb. R EwviD. 404(b). This sanme evidence, however, nmay
be adm ssible for the purpose of proving, inter alia, notive or
i ntent. | d. The test for determning the admssibility of
extrinsic act evidence is set forth in United States v. Beechum
582 F. 2d 898, 911 (5th Cir. 1978) (en banc), cert. denied, 99 S. Ct
1244 (1979). First, the court nust decide whether the extrinsic
of fense evidence is relevant to an issue other than the character
of the defendant. Second, any undue prejudice created by the
evi dence nust not substantially outweigh its probative value. Id.

Al t hough the contested evidence would not be adm ssible to
show Loper's propensity for commtting drug offenses, it 1is

adm ssi ble to showthat he had the notive and intent to participate

"Q Wrked together. Wat do you nean wor ked together

bef ore?

"A. Well, basically, you know, | was a drug deal er.
So | had the drugs | brought from Texas, brought them
to Mssissippi. | gave themto him He sold them and
brought ny noney back. That's basically how it

wor ked. "
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inthe cocaine transaction.'® The intrinsic facts are not di sput ed:
Loper did not challenge the governnent's evidence placing him at
the notel on July 9 at the tinme of the arrests nor its evidence
that Lizana had called his pager earlier that day. The evidence of
his prior drug activities was logically relevant to the
governnent's burden establishing his intent to participate in the
conspi racy.

No plain error resulted fromthe adm ssion of this evidence.
V. Jury Instruction

Finally, Loper contends that the district court should not
have refused his request for a jury instruction on wthdrawal from
the conspiracy. We will not overturn a district court's refusal to
give a requested i nstruction absent an abuse of discretion. United
States v. Thomas, 12 F.3d 1350, 1365 (5th Gr. 1994) (on petition
for rehearing).

Loper asserts that he withdrew fromthe conspiracy when Brown,
Li zana, and Jackson agreed to take the noney to the notel to show
it to the cooperating individual. Loper told Jackson that he did
not want to go into the notel, nor did he want Jackson to go al one.
He characterizes these as a refusal to continue with the object of
t he conspiracy.

The evidence at trial is to the contrary. Jackson testified

t hat Loper was apprehensive about the transaction, fearing either

13 Loper put his intent at issue when he pleaded not guilty to
the conspiracy charge. United States v. Gadison, 8 F.3d 186, 192
(5th Gr. 1993).
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t hat they woul d be robbed or that it was a police setup.! Jackson
stated that Loper never indicated that he did not want to conplete
the transaction, but only that he was reluctant to neet at the
notel room After Jackson entered the notel room showed the
cooperating individual the noney, and returned to the pickup truck
where Loper was waiting, Loper expressed interest in the viability
of the transaction, asking Jackson about what had occurred in the
motel room Furthernore, when Loper sawthe | aw enforcenent agents
in the parking lot, he warned Jackson to run. Finally, Lizana
testified that, although Loper expressed sone apprehensi on about
nmeeting at the notel, Loper had never indicated to himthat he did
not want to go through with the planned transaction.

Contrary to Loper's contention, the evidence does not support
his claimthat he wthdrew fromthe conspiracy. The district court
did not abuse its discretion in refusing to submt the requested

jury instruction.

14 The district court questioned Jackson directly on this
poi nt :

"THE COURT: O your own know edge, do you know why
[ Loper] told you not to go [to the notel] and why he
said he was not goi ng?

"[ JACKSQV : Because it goes back to -- because of
this right here: Because he felt |ike that he was
either going to get robbed when we got down there --
you know, neani ng sonebody was going to be down there
W t hout -- you know, w thout the drugs, and you get
robbed or shot, or because the police were there, and
you get set up

"THE COURT: Did he tell you that?

"[ JACKSQV : Yes, sir. He said he felt like, you
know, it was a police thing all along because he said
he felt |ike sonething was w ong.

"THE COURT: Were you expecting to see himdrive up in
a red pickup when he did?

"[ JACKSQV : No, sir, | wasn't."

12



are

Concl usi on

For the reasons stated above, Loper's conviction and sentence

AFFI RVED.

13



