UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7290

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
VERSUS

PEDRO SALI NAS- GARZA and
JOSE RODRI GUEZ- DE LA FUENTE

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas
(CR-B-92-278-01)

(April 14, 1994)
Bef ore ALDI SERT", REYNALDO G GARZA, and DUHE, CGircuit Judges.
ALDI SERT, Circuit Judge.™
Pedro Sal i nas- Garza appeal s his conviction for aiding
and abetting the possession of marijuana with the intent to
distribute, using and carrying a firearmduring and in relation

to a drug trafficking crinme, possession of a firearmby an alien

* Circuit Judge of the Third Crcuit, sitting by designation

** Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



illegally in the United States and possession of a firearmwth
an obliterated serial nunber.! Jose Rodriguez-De La Fuente
appeal s his conviction for aiding and abetting the possession of
marijuana with intent to distribute. Collectively, the
Appel l ants contend that the district court abused its discretion
by permtting a drug enforcenent adm nistration agent to testify
as to the contents of a Federal Bureau of |nvestigations report
and that there was insufficient evidence to support their
convictions. Because we agree that the district court abused its
discretion in admtting the drug enforcenent agent's testinony,
we Wil reverse the convictions and remand for a new trial.

The district court had jurisdiction under 18 U S.C. 8§
3231. W have jurisdiction pursuant to 28 U . S.C. § 1291. The
Appel l ants' notices of appeal were tinely filed under Rule 4(b)
of the Federal Rules of Appellate Procedure.

On the evening of Decenber 6, 1992, two Border Patrol
agents, M chael Hester and M chael Vebraska, were conducting
surveill ance near the Los Indios international bridge when they
W tnessed a pick-up truck with a single occupant turn off the
hi ghway, heading toward the Rio G ande river. Approximately five
mnutes later, the truck returned with its headlights off and two

addi tional occupants in the cab of the truck. The agents deci ded

1. Salinas-Garza does not challenge his convictions for
possession of a firearmby an alienillegally in the United
States or possession of a firearmwth an obliterated seri al
nunber. Therefore, these convictions are not affected by our
deci si on on appeal .



to make an investigatory stop of the truck because this |ocation
was a well -known crossing site for illegal aliens.

After the agents stopped the truck, Agent Hester
di scovered a fourth individual, Appellant Salinas-Garza, |ying on
his back in the bed of the truck with his hands underneath him
Appel I ant Rodriguez-De La Fuente was in the cab of the truck with
the truck's owner and Salinas-Garza's brother.

Agent Hester arrested all four occupants after they
admtted that they were in the country illegally. Wen Salinas-
Garza stood up in the bed of the truck, Agent Hester discovered a
.45 cal i ber automatic weapon underneath hi mwhere his hands had
been. The firearmwas | oaded and ready to be fired, and its
serial nunber had been obliterated with a netal center punch.

Sal i nas-Garza adm tted possession of the firearm but clained it
was for protection fromriver bandits. Five garbage bags,

contai ning 165 pounds of marijuana, were also discovered in the
bed of the truck. The agents testified that prior to opening the
bags, they could not see or snell the marijuana within them

The owner of the truck testified that he had gone to
the river to neet two nen whom he had hired to help himbring the
marijuana into the United States. Wen he arrived at the river,
five nmen, including the two he had hired, were awaiting him He
deni ed knowi ng the Appellants and deni ed any know edge of their
i nvol venent in the transaction. He stated that the two nen he
had hired departed as soon as the nmarijuana was | oaded onto the

truck and that he gave the Appellants a ride at the request of



the hired nen. Finally, the truck owner testified that his
mar i j uana source gave himthe address and phone nunber for a Jose
Pilar Rodriguez. A business card with the nane Jose Pilar
Rodriguez witten on the back was found in his wallet at the tine
of the arrests.?

Sal i nas-Garza testified that he and his brother had
arrived in Matanoros, Mexico on the norning of Decenber 6. They
went to Rodriguez-De La Fuente's ranch where they spent the
afternoon eating and drinking. |In the early evening, the three
men decided to cross the border into the United States. After
crossing the river, they net two nen, whomthey assuned had al so
entered the United States illegally. The Appellants asked the
two nmen for a ride. The Appellants admt helping to | oad the
gar bage bags into the pick-up truck, but denied know ng what was
in the bags.

At the heart of this appeal is the adm ssion at trial
of the testinony of Drug Enforcenent Agent John Shexnayder over a
def ense objection. Agent Shexnayder testified regarding the
contents of a Federal Bureau of Investigations report which
establi shed that Rodriguez-De La Fuente's fingerprints matched
those of Jose Pilar Rodriguez. Wthout Agent Shexnayder's
testinony, there was no direct evidence connecting the Appellants

to the truck owner or the marijuana. The Border Patrol agents

2. The Appellants contend that the business card was admtted in
violation of their due process rights. W need not address this
contention in light of our decision to reverse the convictions
and remand for a new trial.



did not see the Appellants |load the marijuana and they admtted
that the bags did not snell of nmarijuana.

On appeal, the Appellants contend that the testinony of
Agent Shexnayder was hearsay and inproperly admtted by the
district court over their objections. They argue that the
records upon which Agent Shexnayder's testinony was based were
not offered into evidence, nor was there testinony regarding
their reliability or the procedures used to obtain the finger
prints. 1In addition, Agent Shexnayder did not testify that he
had first hand know edge of any of the information set forth in
t he records.

"Atrial court's ruling of admssibility will not be
di sturbed unl ess there was an abuse of discretion creating the

I'i kel i hood of prejudice to a defendant."” United States v.

Tansl ey, 986 F.2d 880, 887 (5th Cr. 1993).

Rul e 801 of the Federal Rules of Evidence defines
hearsay as a "statenent, other than one nade by the decl arant
while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted."” GCenerally, hearsay is
not adm ssible, unless it falls under the exceptions provided in
the Federal Rules of Evidence. The testinony of Agent Shexnayder
was clearly hearsay and i nadm ssible under our decision in United

States v. Marshall, 762 F.2d 419, 428 (5th Cr. 1985).

In United States v. Marshall, 762 F.2d at 428, we held

that the trial court conmtted reversible error by permtting "a

non-expert witness to give prejudicial hearsay testinony as to



the contents of docunents that were not thenselves introduced
into evidence" and which could not have been introduced "w t hout
prior authentication, including a query into their
trustworthiness for the purpose for which introduced.”

Here, although the records thensel ves m ght have been
adm ssi bl e under the public records exception to the hearsay rule
after proper authentication, Rule 803(8), we see no justification
for the adm ssion of Agent Shexnayder's testinony regarding these
records, and the district court gave no explanation for its
decision to admt Agent Shexnayder's testinony. See RE. , tab K
at 186.

Therefore, under our holding in Marshall, Agent
Shexnayder's testinony was i nadm ssible hearsay. The prejudicial
nature of Agent Shexnayder's testinony cannot be overstated.

The governnent admts that, w thout Agent Shexnayder's testinony,
ot her evidence produced at trial "was neaningless." Brief of
Appel l ee at 16. Moreover, absent Agent Shexnayder's testinony,
there is no direct evidence connecting the Appellants to the
truck owner or to the marijuana.

Accordingly, we hold that the district court commtted
reversible error by permtting, over defense objection, the
hearsay testinony of Agent Shexnayder regarding the contents of
Federal Bureau of Investigations records. Because we wl|
reverse the convictions of the Appellants and remand for a new

trial, we need not address the Appellants' remaining contentions.



The judgnent of the district court is REVERSED and the

proceedi ngs REMANDED for a new trial.



