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(EC91- CV-129)
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Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !
Ruby Yarbrough appeals from the denial of Social Security
disability benefits, supplenental security incone, and disabled
w dow s insurance benefits. Finding no reversible error, we

AFFI RM

Yar brough, age 51 when her <clains were heard by an
admnistrative |l aw judge in 1989, alleged that she becane di sabl ed

i n Novenber 1987. At the time, she worked as a wai tress, cook, and

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



di shwasher, and her duties required her to be on her feet for |ong
periods of tinme, to bend frequently, and to carry heavy objects
(i ncluding one that may have wei ghed up to 100 pounds).

Yar brough suffered a stroke in 1985, but returned to work
after recovering. A year and four nonths after her return in
Novenber 1987, she fainted while nopping at the restaurant. She
applied for Social Security disability benefits, supplenental
security incone, and di sabled w dow s insurance benefits on Apri
20, 1988, alleging onset of disability on Novenber 16, 1987.

A hearing before an admnistrative law judge was held in
Decenber 1989. In addition to Yarbrough's testinony the ALJ
recei ved ot her evidence, including nedical records, to docunent her
condition. In July 1990, the ALJ found that she had no i npairnent
or conbination of inpairnments that would allow her to qualify for
the requested benefits; and that her testinony was not supported by
obj ective nedical evidence. The ALJ found that, subject to sone
restrictions, Yarbrough could perform her past relevant work; and
t hat she was not disabl ed.?

In April 1991, the Social Security Appeals Council upheld the
ALJ's decision, making it the final decision of the Secretary of
Heal th and Human Services. In the district court, the magistrate
judge al so recommended affirmance; and the district court adopted

that report and affirned.

2 The ALJ found that Yarbrough is unable to do work that
involves lifting or carrying nore than 50 pounds occasionally or
25 pounds frequently; or work that involves strenuous exertion or
tenperature extrenes. These |imtations, however, do not

precl ude Yarbrough from perform ng her past relevant work.
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1.

Yar br ough contends that the ALJ erred in finding that she was
not disabled, and applied an incorrect legal standard to her
w dow s benefits claim On review, we determ ne whether the record
as a whol e contai ns substanti al evidence supporting the Secretary's
findi ngs, and whether the ALJ applied the proper |egal standards.
Selders v. Sullivan, 914 F.2d 614, 617 (5th Gr. 1990); Villa v.
Sullivan, 895 F.2d 1019, 1021 (5th Cr. 1990). "If the Secretary's
findi ngs are supported by substantial evidence, they are concl usive
and must be affirned."?3 Selders, 914 F.2d at 617; see also
Ri chardson v. Perales, 402 U S. 389, 390 (1971). And, we "nmay not
rewei gh the evidence or try the issues de novo. Conflicts in the
evidence are for the Secretary and not the courts to resolve."
Selders, 914 F.2d at 617 (citation omtted).

A

Yar brough first challenges the ALJ's finding that she is not
di sabl ed. Yar brough, of course, bears the burden of proving
disability.* 1d. at 618; see also Fraga v. Bowen, 810 F.2d 1296,
1301 (5th Gr. 1987). In evaluating a claimant's disability, the

Secretary conducts a five-step sequential analysis, determning

3 Evidence is substantial if it is relevant and sufficient for
a reasonable mnd to accept it as adequate to support a
conclusion; it nust be nore than a scintilla, but may be | ess
than a preponderance. Richardson v. Perales, 402 U S. 389, 401
(1971).

4 Disability is defined as the "inability to engage in any
substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent which ... has |asted

or can be expected to last for a continuous period of not |ess
than 12 nonths." 42 U.S.C. 8 423 (d)(1)(A).
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whet her (1) the claimant is not presently working; (2) the clai mant
has a severe inpairnent; (3) the inpairnment is one listed in Social
Security regulations, or at |least equals a |listed inpairnment; (4)
the inpairnent prohibits the claimnt from doing past relevant
wor k; and (5) the inpairnment also prevents the claimant from doi ng
any other substantially gainful activity. 20 CF.R 8§ 404.1520;
Muse v. Sullivan, 925 F.2d 785, 789 (5th Gr. 1991).

The ALJ found that Yarbrough has not engaged in substanti al
gainful activity since the onset of her disability (step one); has
"severe residual s" of a stroke and suffers fromhigh bl ood pressure
(step two); does not have an inpairnent listed in, or equal to one
of theinpairnments listedin, theregulations (step three); retains
the residual functional capacity to performher past rel evant work
(step four); and therefore, is not disabled.?®

The record contains the requisite substantial evidence to
support this finding. Yarbrough was exam ned by Dr. Fox shortly
after her July 1985 stroke. Dr. Fox found that she wal ked and
spoke well, that her nenory was not inpaired, her vision was
grossly normal, her manual manipulation was good, the grip and
motor strength in Yarbrough's left hand, leg and arm were
decreased, but that her notor strength was otherw se normal. Dr.
Crawf ord, who exam ned Yar brough at the direction of the Secretary,

in connection with her benefits clains, found in June 1988 that

5 Because the ALJ found that Yarbrough could perform her past
relevant work, it was not necessary to consider step five. E. g.,
Crouchet v. Sullivan, 885 F.2d 202, 206 (5th Cr. 1989) (finding
that the claimant is not disabled, at any point in the sequenti al
inquiry, termnates the inquiry).
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Yar br ough wal ked normal Iy but had a sonewhat di m ni shed grip in her
| eft hand, and that her hypertension was poorly controll ed.

In April 1990, Dr. Hollister exam ned Yarbrough, also at the
Secretary's direction, and found no functional limtations. And,
also in April 1990, Dr. Crawford found that Yarbrough could sit,
stand, and wal k normally, and could lift ten to fifteen pounds; the
weight Iimtation was based not on Crawford' s di agnosi s, but on the
recommendati on of a cardi ol ogi st whose report is not in the record.
Crawford al so found that Yarbrough could clinb, kneel, crouch, and
stoop occasionally, and had no inpairnment in feeling, pushing
pul I'i ng, speaking, seeing, or hearing. Al t hough Crawford found
Yar br ough coul d not bal ance or crawl, she had no work [imtations.

In contrast to Drs. Fox, Crawford, and Hollister, Yarbrough
and her treating physician, Dr. Gffin, opine that she is disabl ed.
Dr. Gffin treated Yarbrough after her July 1985 stroke, and
recommended nedi cation to control her bl ood pressure. |In Septenber
1985, April 1987, and May 1988, Dr. G ffin stated that Yarbrough
was di sabl ed and unable to work; however, the clinical basis for
this conclusionis less than clear. Further, Yarbrough was worki ng
when Dr. G ffin made several of these findings. |In May 1990, Dr.
Gffin found that Yarbrough was unable to lift anything, or to
clinmb, crouch, or stand or wal k for nore than four hours at a tine.
According to Gffin, Yarbrough's ability to push, pull, reach, feel
pain, and handl e objects was also limted. Simlarly, Yarbrough
testified that she is unable to stand for nore than 15 m nutes at

a tinme, and has shortness of breath and pain in her chest and | eft



Subj ective evidence that a claimant is in pain "need not be
credited over conflicting nedical evidence.... At a mninum
obj ective nedical evidence nust denonstrate the existence of a
condi tion that coul d reasonably be expected to produce the | evel of
pain or other synptons alleged.” Anthony v. Sullivan, 954 F.2d
289, 295-96 (5th Cr. 1992) (citations omtted). And, although Dr.
Gffin's findings contradict those of Drs. Fox, Hollister, and
Crawford, "[c]onflicts in the evidence are for the Secretary and
not the courts to resolve." Selders, 914 F.2d at 617.

The findings by Drs. Fox, Hollister, and Crawford constitute
substantial evidence that "a reasonable mnd mght accept as
adequate to support [the ALJ's] conclusion” that Yarbrough is not
di sabl ed. Ri chardson, 402 U S. at 401 (citations omtted).
Substantial evidence supports the Secretary's conclusion that
Yar brough is not disabled.?

B

Yar brough also contends that the ALJ applied an incorrect
| egal standard to her disabled wi dow s benefit insurance claim
Social Security Regul ation (SSR) 91-3p, which becane effective My
22, 1991, applies to eligibility for those benefits for Decenber

6 Yar br ough al so contends that, without the testinony of a
vocati onal expert, it was error for the ALJ to find that she was
di sabled. This contention is neritless. The ALJ stopped

anal yzi ng Yarbrough's disability status at step four of the five-
step analysis. That is, the ALJ found that Yarbrough was able to
do her past relevant work; accordingly, no testinony froma
vocati onal expert was needed to informthe ALJ about other jobs
that could be avail able for Yarbrough in the national econony.
See Harper v. Sullivan, 887 F.2d 92, 97 (5th Gr. 1989).
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1990 - January 1991. Qur court addressed its applicability in
St okes v. Shalala, No. 92-7706, slip op. 13-14 (5th Cr. Cct. 8,
1993) (unpublished). Under the standard for application of SSR 91-
3p in effect at the tinme of the ALJ's decision in July 1990
Yar brough had to neet the following test to qualify for wdow s
benefits: (1) that she was not married; (2) that she was between
50 and 60 years old; and (3) that she had a physical or nenta

n>

i npai rment that, under Social Security regul ations, was " so severe

as to preclude her from engaging in any gainful activity.""
Stokes, slip op. at 13 (quoting Deters v. Secretary of Health,
Educ. & Welfare, 789 F.2d 1181, 1185 (5th Cr. 1986)) (enphasis in
St okes) .

Under this test, Yarbrough does not qualify, because the ALJ
found that she was able to perform her past relevant work, and,
therefore, not precluded from engaging in any gainful activity.
Yar brough contends, however, that the "any gainful activity"
standard was not the correct standard to apply, because Congress
| ater changed the third el enent of the standard so that a cl ai mant
need only show that she is precluded fromengaging in substanti al
gainful activity. See Stokes, slip op. at 13; 42 US CA 8
423(d) (1) (A (1991). Essentially, the current standard for the
third elenent is the sane as that applied to determne eligibility
for other Title Il benefits, such as the Social Security and
Disability I nsurance benefits for which Yarbrough al so applied, see

supra; see also Stokes, slip op. at 13-14. Because the ALJ found

t hat Yarbrough was able to engage in substantial gainful activity,



i.e., her past relevant work, any error in failing to apply the
"substantial gainful activity" test instead of the "any gainfu
activity" test was harm ess.’
L1l
Accordi ngly, the judgnent is
AFFI RVED.

! Accordi ngly, we need not reach whether the change in the
regul ation applied to Yarbrough's clains.
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