UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-7280
Summary Cal endar

HENRY S. CARREQN,
Pl ai ntiff-Appellant,
VERSUS
ROBERT L. SIEGER, ET AL.,
Def endant - Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- B91- 090)

(Decenber 17, 1993)

Before DAVIS, JONES AND DUHE, Circuit Judges.
PER CURI AM !

Henry S. Carreon appeals the district court's order
dism ssing his Federal Tort Clains Act (FTCA) suit for failure to
state a claimupon which relief my be granted. W affirm

| .

I n Novenber 1981, the plaintiff, Henry Carreon, was injured in
an aut onobi |l e accident in Mexico during the course and scope of his
enpl oynent with the Animal and Plant Health I|nspection Service

(APHI'S) of the United States Departnent of Agriculture (USDA).

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



After the accident, Carreon worked part-tine until Novenber 1982,
when he was decl ared total ly di sabl ed and began receiving benefits
under the Federal Enployees Conpensation Act (FECA). Also in
Novenber 1982, the USDA denied Carreon's claimunder the Mlitary
Personnel and G vilian Enpl oyees' Caim Act of 1964 (MPCECA) for
property damages resulting fromthe accident. Carreon resubmtted
a MPCECA claimin 1990, which was al so deni ed.

In 1986, Carreon requested that his conpensation be paidin a
| ump-sumsettlement pursuant to 5 U S.C. 8§ 8135. The Departnent of
Labor (DOL) denied the request because it determ ned that such a
settlement would not be in Carreon's best interest.

In May 1990, Carreon also filed a FTCA claim with APH S
seeki ng recovery for damages sustained in the 1981 accident. 1In a
| etter dated Novenmber 8, 1990, APHI S deni ed the clai mand inforned
Carreon he had a right to file suit within six nonths if he was
dissatisfied with the agency's determ nati on.

On May 14, 1991, Carreon brought a FTCA suit agai nst various
federal enployees, seeking punitive damages, reinbursenent for
nmovi ng and rental expenses incurred after the accident, and a | unp-
sum settlenent of his FECA disability conpensati on. He all eges
that APH S and the USDA wongly forced himto work in a |ight-duty
status before he was awarded total disability benefits, that the
USDA failed to assist Carreon and his famly imedi ately after the
accident, that the DO. wongly delayed its approval of his
disability benefits wuntil Novenber 1982, that DOL enployees

fraudul ently m sl ed himconcerning his application for a | unp-sum



settlenent and illegally denied such a settl enent, and that federal
enpl oyees intentionally inflicted enotional distress upon Carreon
and his famly.

The defendants filed a notion to dismss, claimng that the
FTCA' s wai ver of sovereign imunity does not extend to any claim
arising in a foreign country, that the plaintiff's FTCA cl ai mwas
tinme-barred, and that the plaintiff's recovery of benefits under
FECA precluded his FTCA cl aim

Pursuant to the nagistrate judge's report and recomendati on,
the district court dismssed the suit for failure to state a claim
upon which relief could be granted. The magi strate judge found
that the plaintiff's claim was tine-barred because it was not
presented to APHHS within two years after the claimaccrued. The
magi strate judge al so determ ned that recovery under the FECA was
the sole renedy available to Carreon. The district court further
noted that it lacked jurisdiction to review the Secretary of
Labor's deci sion concerning Carreon's FECA claim Carreon appeal s.

1.

A di sm ssal under Rule 12(b)(6) for failure to state a claim
w Il be upheld when it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich would entitle
himto relief. Haines v. Kerner, 404 U S. 519, 520-21, 92 S.
594, 30 L.Ed.2d 652 (1972); Cooper v. Sheriff, Lubbock County,
Tex., 929 F.2d 1078, 1082 (5th Cr. 1991). The sane standard of

review applies to a review of a dismssal for |ack of subject



matter jurisdiction. Benton v. United States, 960 F. 2d 19, 21 (5th
Cr. 1992).

To the extent that Carreon seeks to recover damages for his
injuries fromthe accident, his suit is barred by the exclusive
remedy provision of the FECA Carreon requested and received
conpensati on under the FECA for the injury he sustained in the 1981
acci dent. The FECA provides for the paynent of conpensation to
enpl oyees of the United States who, subject to certain exceptions,
are disabled in the performance of duty. 28 U S.C. § 8102.
Recei vi ng conpensation under FECA |imts the enployee's right to
pursue certain other avenues for obtaining conpensation:

The liability of the United States or an instrunentality

t hereof under this subchapter . . . with respect to the

injury or death of an enployee is exclusive and instead

of all other liability of the United States or the

instrunentality to the enployee . . . entitled to recover

damages from the United States or the instrunentality
because of the injury or death in a direct judicial
proceeding, in a civil action, or in admralty, or by

adm nistrative or judicial proceeding under a worknmen's

conpensation statute or under a Federal tort liability

statute.
5U S C 8§ 8116(c). Accordingly, Carreon is barred fromrecovering
damages for injuries sustained in the accident because he has
al ready been conpensated under the FECA

Carreon al so asserts that he was m streated prior to approval
of his disability benefits in 1982. This claimis tine-barred.
Under 28 U.S.C. § 2401, "a tort claimagainst the United States
shal |l be forever barred unless it is presented in witing to the
appropriate federal agency within tw years after such claim

accrues." The alleged acts and om ssions of which Carreon



conpl ains occurred no | ater than 1982; Carreon filed this claimin
1990. Accordingly, Carreon's clains relating to the m shandling of
his disability benefits are tine-barred.

Carreon's assertion that the Secretary shoul d not have deni ed
his request for a lunp settlenent is not reviewable by this court.
After an adm nistrative review procedure, the Secretary's deci sion

is final, and "not subject to review by another official of the
United States or by a court by mandanus or otherwise." 5 U S C 8§
8128(b); see also Concordia v. United States Postal Service, 581
F.2d 439, 443 (5th Cr. 1978). The district court therefore
correctly noted that it was wthout jurisdiction to review that
deci si on.

Moreover, Carreon's allegations that the defendants m sl ed him
and unreasonably del ayed a decision on his application for a | unp-
sumsettlement do not fall within the purview of the FTCA. See 28
UuS C 8§ 2680(h) (barring suits based on allegations of
m srepresentation or deceit). Addi tionally, as Carreon's
all egations are based on discretionary acts or om ssions of the
various defendants in their official capacities, the clains are
barred by the doctrine of sovereign imunity. See WIIlianson v.
U S Dept. of Agriculture, 815 F.2d 368, 373-74, 376-78 (5th Gr.
1987).

Carreon's original brief to this court does not nention his
clainms of intentional infliction of enotional distress. That issue
is addressed for the first tinmein his appellate reply brief. This

court does not review argunents raised for the first tine in a



reply brief. N.L.RB v. Cal-Maine Farnms, Inc., 998 F.2d 1336
1342 (5th Gir. 1993).

Carreon al so argues that the district court should not have
entered an order of dism ssal because the suit is "a race, age,
Discrimnation, reprisal, negligence and Cvil Rights violations
case." Carreon raised only the age discrimnation claimin the
district court. This court need not consider Carreon's all egations
of race and civil rights violations because he did not present them
tothe district court. See Russell v. SunAnerica Securities, Inc.,
962 F.2d 1169, 1176 (5th Cr. 1992).

Carreon's age discrimnation claimis actually an attack on
the Secretary's refusal to approve a lunp-settlenent in lieu of
monthly disability benefits. As previously discussed, the refusal
to approve a lunp-sum settlenent was a discretionary decision of
the Secretary that is not subject tojudicial review See5 U S C
88 8135(a)(2)-(3), 8128(b).

AFFI RVED.



