IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7264
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
NI CANCR | NOCENCI O

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. L-92-CR-249-2
(January 6, 1994)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Ni canor | nocencio pleaded guilty to conspiracy and
possession with intent to distribute five or nore kil ograns of
cocai ne and was sentenced to concurrent 192 nonth terns.
| nocenci o appeal s his sentence and argues that the district court
erred in applying a two | evel increase on the basis of firearm
possession. Inocencio contends that the district court failed to

make an explicit or inplicit finding that he could have

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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reasonably foreseen his co-defendant's possession of a weapon.

US S G 8 2DL.1(b)(1) requires a two |level increase in the
of fense | evel where "a dangerous weapon (including a firearm was
possessed."” The Governnment can prove possession in two ways.
First, the Governnent can prove that the defendant personally
possessed t he weapon by showi ng that a tenporal and spati al
relation existed between the weapon, the drug trafficking
activity, and the defendant. Second, when anot her i ndivi dual
i nvolved in the comm ssion of the offense possessed the weapon,
the Governnent nust show that the defendant coul d have reasonably

foreseen that possession. United States v. Hooten, 942 F.2d 878,

882 (5th Gr. 1991); United States v. Agquilera-Zapata, 901 F. 2d

1209, 1215-16 (5th Cr. 1990). Application of § 2D1.1(b)(1) is
essentially a factual determ nation to be nmade by the district
court and is reviewed under the clearly erroneous standard.

United States. v. Paulk, 917 F.2d 879, 882 (5th Cr. 1990).

Application of 8§ 2D1.1(b)(1) was not clearly erroneous.
Contrary to Inocencio's contentions, the district court did not
base the increase on a finding that the co-defendant possessed a
firearm Rather, the district court exam ned the tenporal and
spatial relationship between the handgun, the drug trafficking
activity, and Inocencio and concl uded that |nocencio personally
possessed the firearm This conclusion is supported by the
record: The firearmwas in the glove conpartnent of |nocencio's
vehicle; the glove conpartnent was directly in front of

| nocenci o; an amunition clip was easily accessible to | nocencio;
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and | nocencio was acting as a | ookout for a | arge cocai ne
shipnent. These facts establish the requisite tenporal and
spatial relationship between the firearm the drugs, and
| nocenci 0. As personal possession of a firearmis a sufficient

basis for applying 8 2D1.1(b)(1), the sentence is AFFI RVED



