IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN

No. 93-7259
Summary Cal endar

SN
WLLIE SM TH,
Pl ai ntiff-Appellant,

ver sus

W LLARD THOVAS, ET AL.
Def endant s- Appel | ees.

SIIIIIIIIIIIIIIIIIIID L
Appeal fromthe United States District Court for the

Northern District of M ssissipp
(4: 92- CV-006- D- D)
SMDIIIIIIIIIIIIIIIIIID L,
(July 14, 1994)
Bef ore GARWOOD, SM TH and BARKSDALE, Circuit Judges.”’
PER CURI AM
Plaintiff-appellant Wllie Smth (Smth), a prisoner in the
M ssi ssi ppi Departnent of Corrections, instituted this suit under
42 U.S.C. § 1983 pro se and in forma pauperi s agai nst seven prison
of ficials. The district court dismssed the suit as frivol ous

under 28 U.S.C. § 1915(d). Al though a hearing was held under

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Spears v. MCotter, 766 F.2d 179, 181 (5th Cr. 1985), it was
rat her truncat ed, possibly because the nmagi strate judge deci ded not
to recommend section 1915(d) dismssal as to one defendant.
Neither the facts nor the law are sufficiently clear to establish
that Sm th unarguably has no claimthat his due process rights were
vi ol ated by puni shnent w thout any prior process whatever. See,
e.g., Mtchell v. Sheriff Dept., Lubbock County, Texas, 995 F. 2d 60
(5th Gr. 1993); Cooper v. Sheriff, Lubbock County, Texas, 929 F. 2d
1078, 1083-84 (5th CGr. 1991). Accordingly, dism ssal under
section 1915(d) was inappropriate. We do not suggest that wth
further developnment dismssal prior to trial (as by summary
j udgnent) woul d necessarily be i nappropriate; we only say that the
di sm ssal on this record under section 1915(d) was not authorized.

Accordingly, the district court's judgnent is VACATED and t he
cause i s REMANDED



