IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7258
Summary Cal endar

EVERETT LEW S and ADDIE B. LEW S,
Pl aintiffs-Appellants,
ver sus

UNI TED STATES, SOUTH TERRY WATER
ASSCCI ATI ON, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(CA-J-91-0622(W (N))

(May 17, 1994)

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Thi s appeal presents a dispute over an easenent to property in
H nds County, M ssissippi, that has been magnified in an effort to
turnit into a federal court |lawsuit. The district court dism ssed

the plaintiffs' conplaint and we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



I
Al nost ei ght years ago, the plaintiffs heard heavy equi pnent
on their property and | earned that the water association of which
they were nenbers, South Terry Water Association ("STWA'), was
excavating a water |ine across their property. Al t hough the
pl ainti ffs had apparently executed an easenent to STWA, the parties
di sagree as to whether the water |line was placed on that easenent.
In any event, the plaintiffs allege that they suffered nonetary
loss to their property as a result of the excavation for the water
line and that, in a continuation of their conflict with STWA, the
wat er service to their hone was term nated. They al so conpl ain
that STWA has failed to conply with various corporate formalities
inits operations since 1966, to the plaintiffs' detrinent. After
STWA initiated a state court action to reform the easenent, the
plaintiffs filed this suit in federal court seeking a wit of
mandanus agai nst the United States and nonetary danages agai nst the

STWA and certain of its officers.
The district court dism ssed the plaintiffs' conplaint, and

the plaintiffs have appeal ed.



|1

In the trial court, the federal defendants! noved for
di sm ssal of the plaintiffs' conplaint, asserting that the district
court |acked subject matter jurisdiction under 28 U S.C. § 1361
because mandanus relief was not available under the plaintiffs
allegations. The plaintiffs opposed this notion, but the district
court granted the notion, holding that it |acked subject matter
jurisdiction to consider the clains asserted by the plaintiffs.

In considering the plaintiffs' challenge to the dism ssal of
their clains against the federal defendants, we nust first review
carefully the nature of the clains nade agai nst those defendants.

In their conplaint, the plaintiffs asserted that they were
entitled to mandanus requiring the federal defendants "to perform
the public duties inposed on the agents by federal and state
statute, and the regulations pronulgated thereunder." The
plaintiffs assert that, because one or nore of the federal
def endants | ent noney to STWA, it assuned a "public duty" to ensure

that STWA conplied with all applicable |aws.? This request for

The style of the conplaint lists the United States as the
only federal defendant, but the text of the conplaint includes
al l egations agai nst the Farnmers Hone Adm nistration and the
United States Departnent of Agriculture. For brevity, we refer
to all of these defendants as the "federal defendants.”

2The plaintiffs alleged that the federal defendants failed
to satisfy this duty in a variety of ways. For exanple, the
plaintiffs alleged that the M ssissippi officers of the federal
def endants were negligent in failing to "enforce the federal and
state statutes, and the regulations relative to the STWA"; that
the officers of the Farners Honme Admi nistration "negligently and



mandanmus is the only claimasserted agai nst these defendants, and
the plaintiffs expressly di savow seeki ng any nonetary damages from
t he federal defendants.

We review the district court's dismssal under Rule 12(b) (1)

de novo. Benton v. United States, 960 F.2d 19, 21 (5th Cr. 1992).

All of the allegations of the conplaint are taken as true, and we
will not affirmunless it appears beyond doubt that the plaintiffs
can prove no set of facts in support of their claimthat would
entitle themto relief. |d

Mandamus under section 1361 is only avail able in extraordinary
situations where the plaintiff clearly asserts that the federal
def endant has a mnisterial duty that is "so plainly prescribed as

to be free fromdoubt." Gddings v. Chandler, 979 F.2d 1104, 1108

(5th Gr. 1992). The duty nmust be owed to the plaintiff and nust
arise fromanother statute or fromthe United States Constitution.
| d. Further, mandanmus is "not available when review by other

means i s possi ble."” Bywater Nei ghborhood Association v. Tricarico,

879 F.2d 165, 169 (5th Cr. 1989).
The Lew ses have not alleged that the federal defendants had
a nondi scretionary duty to oversee the installation of the water

line, to require conpliance with state corporate laws or to take

carel essly approved" a grant w thout properly investigating

whet her the STWA had properly elected officers; and that the
officers of the Farners Honme Adm nistration refused to take
action to correct the allegedly "illegal" conduct of the STWA and
wer e condescending and critical of the plaintiffs.



any other action. At best, their allegations of the existence of
any particular duty are vague and conclusory and clearly
insufficient to defeat any notion to dism ss. Mor eover, the
Lew ses have not al |l eged that they have exhausted all other avenues
of relief. Accordingly, taking the plaintiffs' allegations as
true, it is clear beyond doubt that they have not all eged any set
of facts in support of their claim that would entitle them to
relief.

On appeal, the Lewi ses al so argue that the district court had
subject matter jurisdiction under 28 U.S.C. 8§ 1331 based on their
cl ai mof an unconpensated taking in violation of the United States
Constitution. This allegation, however, was made agai nst the STWA
def endants and not the federal defendants. |Indeed, the plaintiffs
specifically stated that they were not seeking nonetary danages
agai nst the federal defendants. Further, because the Lew ses have
not sought conpensation from the state for the alleged taking,
their taking claimis not ripe, and the district court was w thout

jurisdiction to consider it. WIIlianson County Regional Pl anning

Comm ssion v. Ham |l ton Bank, 473 U.S. 170 (1985); Sanmad v. City of

Dal las, 940 F.2d 925, 936 (5th Cr. 1991).
For these reasons, the district court properly granted the
federal defendants' notion to dismss and we affirm
11
The Lew ses next assert that the district court inproperly

dismssed their 42 US C. 8§ 1983 clains against the STWA



defendants.® According to their brief on appeal, their section
1983 cl ai m agai nst the STWA defendants is based on the taking of
property allegedly in violation of the United States Constitution.
As stated supra, the plaintiffs have not alleged that they have
unsuccessful ly sought conpensation from the state. Accordingly,
their claim is not ripe, and the district court was wthout

jurisdiction to consider this claim Sanmmad v. Cty of Dallas, 940

F.2d 925 (5th Gir. 1992).¢

3In connection with this dismssal, the Lewi ses have filed
wth this Court a notion to correct and nodify the record on
appeal by striking the response of defendants to plaintiffs
motion for summary judgnment and the notion to dismss filed by
the state defendants, asserting that those docunents were never
served on counsel for the Lewi ses. The certificate of service
contai ned on those docunents reflects that a copy was served on
the Lewi ses' counsel. Further, approximtely two weeks after
t hose docunents were filed, the Lewi ses' counsel filed a notion
to strike those particul ar docunents, as well as several nore
filed by the state defendants at the sane tine on the ground that

they were not filed tinely. In the notion to strike, the Lew ses
specifically stated that the notion to dism ss was "redundant,
immaterial . . . and grossly msstates the facts and the | aw'

but said nothing to suggest that their counsel had not been
properly served. The reference to the specific titles of the
docunents as well as to the substance of the notion to dism ss
can only be interpreted to nean that the Lew ses' counsel had a
copy of those docunents when he prepared his notion to strike.
By order entered Novenber 13, 1992, the district court denied the
notion to strike, but the Lew ses' counsel nonetheless failed to
make any response or reply to the docunents filed by the state
defendants. The Lew ses therefore had anple notice that the
state defendants had noved to dism ss and had responded to the
nmotion for summary judgnent, and the Lew ses' notion to correct
or nodify the record on appeal is denied.

“Havi ng determned that the district court was w thout
jurisdiction to consider this claim we need not reviewthe
district court's dismssal for failure to state a claim



|V
Finally, the Lewi ses argue that the district court shoul d have
retained jurisdiction of their state law clains under 28 U S.C. 8§
1367(c). The decision whether the retain jurisdiction of state | aw
clains after dismssing all of the federal clains rests with the

sound discretion of the district court. Noble v. White, 996 F.2d

797 (5th Gr. 1993). The district court did not abuse its
di scretion and we affirm
\%
For the reasons set forth above, the judgnment of the district

court iIs

AFFI RMED



