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Before SMTH, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Plaintiff-Appellant Henry Carl Martin (Martin) appeals (1) the
district court's dism ssal of Defendant- Appel | ee Crunbl ey | nsurance

Enterprises, Inc. (Crunbley Insurance) for fraudul ent joinder, (2)

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the court's grant of summary judgnent dismissing all of Martin's
cl ai ns agai nst Def endant - Appel | ee First Continental Life & Acci dent
| nsurance Co. (First Continental), and (3) the nagistrate judge's
denial of a discovery request nade by Martin. Finding no
reversible error, we affirm
| .
FACTS AND PROCEEDI NGS

Martin's cousin, Carnell Martin (Carnell), obtained life
i nsurance from Consolidated Anerican Life Insurance Conpany, |nc.
(Consol i dated), as one aspect of an enployee welfare benefit plan
(as defined under ERISA), sponsored by Carnell's then-enployer,
Bush Construction Conpany (Bush).! Carnell naned his sons Richard
A. Martin and Joseph E. Collins (the sons) as his primry
beneficiaries. Omership of the policy was transferred to Carnel
inlate Cctober 1984 when he left his enploynent due to disability.

In  Novenber 1984, Crunmbl ey I nsurance, an agent of
Consol i dat ed, 2 di scovered that Carnell's nanme was ni sspelled on his
policy. Crunbl ey Insurance sent a letter to Bush, as Carnell's

former enployer, enclosing an Application for Nanme Change and/ or

Carnell had actually worked for Laurel Hotm x, Inc., which
formed sone part of Bush Construction Co. For ease of reference,
we Wil refer to Bush as his enpl oyer.

2t is disputed whether Crunbl ey |Insurance was the general
agent of Consolidated. Martin clains that Charlie Crunbl ey,
owner of Crunbley |Insurance, admtted in deposition that Crunbley
| nsurance was the general agent of Consoli dated:
Q Wiat was your relationship with Consolidated Anerican
were you a general agent?
A. | was an Executive Sales D rector, yeah.



Beneficiary and requested that Carnell be asked to execute the form
to correct the spelling of his nane.

In early 1985, Carnell began to reside with Martin and his
w fe, Bessie. When Carnell's updated address was received by
Crunbl ey Insurance, it sent another Application for Nane Change
and/ or Beneficiary, identical tothe first one, directly to Carnel
in care of Martin. The second formwas transmtted by a letter
dated February 26, 1985, which <contained instructions for
conpletion of the form encl osed therein.

On March 15, 1985, Crunbley Insurance received a conpleted
Application for Nane Change and/or Beneficiary signed by Carnell.
Crunbl ey Insurance did not know whether the signed form had been
returned by Bush or Carnell.?3

The form which had been sent to Carnell to correct his
m sspel | ed nane, had apparently been used by Carnell to change his
beneficiary designations as well as to correct the spelling of his
name. The new primary beneficiary listed was Martin; his wfe,
"Ms. Henry Carl Martin" was nanmed first contingent beneficiary.

Bessie Martin signed the formas a wtness. The formwas "[s]igned

at _3:30 p.m this _ 2 day of March 1, 19 85 ."

Crunbley Insurance believed that the form contained
irregularities that rendered it unacceptable: (1) the designation
of "Ms. Henry Carl Martin" as first contingent beneficiary was

i neffecti ve because the first nane and initial should have been

SMartin had sent the original formto Bush, which we may
assune forwarded it to Crunbl ey.



listed, not the social title; and (2) the formdid not reflect the
geographic location where it was signed but inproperly reflected

the tinme ("[s]igned at 3:30 p.m "). Crunmbl ey | nsurance

communi cated its concerns to Consolidated's honme office by
t el ephone. Consolidated confirnmed Crunbl ey | nsurance's belief that
the formwas unacceptabl e as executed. For this reason, Crunbley
I nsurance did not forward the change of beneficiary form to
Consolidated's hone office. Instead, Crunbley |Insurance attenpted
to have yet another change of beneficiary formexecuted correctly.

The nethod enployed by Crunmbley Insurance in attenpting to
contact Carnell about the perceived irregularitiessQwhether by
phone or by lettersQis disputed. Martin clains that he was never
informed of any problem with the change of beneficiary form?*
Crunbl ey I nsurance asserts that it nmail ed the change of beneficiary
formto Carnell for correction but concedes that it never received
a response. Crunbley Insurance also insists that it nade severa
followup efforts to contact Carnell by phone but was unsuccessful,
presumabl y because he did not have a tel ephone. About six weeks
after receiving the "irregular" beneficiary change form from
Carnell, Crunbley Insurance sent another Application for Nane
Change And/or Beneficiary to Bush, seeking its aid in contacting
Carnell. The letter to Bush explained that Carnell needed to |ist
the first nanme and mddle initial of Ms. Henry Carl Martin.

None anong Crunbley |nsurance, Consolidated, and Bush ever

“Marti n does not cl ai nsQand of fers no evi dencesqQt hat Car nel
was never infornmed of the problens with the change of beneficiary
form



received anything further from Carnell. No witten change of
beneficiary under Carnell's policy was ever received by the hone
of fices of either Consolidated or First Continental, as required by
the policy:

How To Change The Benefi ci arysQunl ess an

irrevocabl e beneficiary has been naned, you

have the right to change the beneficiary. Any

change nust be in witing and filed with us at

our Hone Ofice. Wen we receive it, the change

will relate back and take effect as of the date

it was signed by you.

No further action was taken by Crunbl ey |Insurance or Consolidated
to correct the perceived irregularities on the change of
beneficiary form

First Continental subsequently assunmed the contractual
obligations of Consolidated. Anong the obligations thus assuned
was the policy insuring Carnell.

Carnell died on April 9, 1991. On April 27, 1991, Martin made
his initial claimto the i nsurance policy proceeds by sendi ng First
Continental a certificate of death and an enrollnent card that
named him as the beneficiary. The enrollnent card, however, was
for a different policy, one that had been issued by a different
conpany, Pilot Life. On May 28, 1991, Martin filed an "I ndi vi dual
Death ClaimNotice" with First Continental. He acknow edged in a
letter to First Continental dated May 29th that he had sent the
original change of beneficiary formto Bush. On June 25th First
Continental notified Martin that the sons were the naned

beneficiaries under the policy. First Continental also sent a

letter to Martin apprising himof its efforts to | ocate the sons as



t he naned beneficiaries.

After finally locating the sons in July, First Continenta
offered themthe opportunity to submt a claimfor benefits. The
sons did so on August 18th, asserting their rights to the i nsurance
proceeds. Late that nonth, First Continental for the first tine
recei vedsQf romMartin's attorneySQa copy of the defective March 15,
1985 change of beneficiary form which designated Martin as the
primary beneficiary. By letter dated October 3rd, First
Continental informed the sons that it had received a change of
beneficiary formnam ng Martin as the primary beneficiary. |n that
letter First Continental gave the sons the opportunity to contest
t he paynent of the proceeds to Martin. First Continental asked for
a response within thirty days, explaining that without a tinely
response the proceeds would be paid to Martin. The sons responded
tinely that sane nonth, contesting paynent of the proceeds to
Martin.

On Novenber 6th, the claimrepresentative at First Continental
who was investigating Martin's claim called Crunbley Insurance.
Thi s conversation was recorded and | ater transcri bed. The agency
owner, Charlie Crunbley, told the claim representative that
Crunbl ey I nsurance had no information on Carnell in its files.

Late in Novenber, First Continental informed Martin that the
sons were contesting paynent of the proceeds to him First
Continental offered the conpeting claimnts the opportunity to
settle the dispute by sharing the proceeds.

In January or February of 1992 Charlie Crunbley discovered



information on Carnell in his research of Bush's correspondence
files.® He so informed First Continental pronptly.

In January 1992, Martin sued First Continental and Crunbl ey
| nsurance (hereafter collectively, Defendants) for breach of
contract as well as for tort damages under theories of negligence,
gross negligence, and bad faith. Def endants renoved to federa
court on the basis of diversity,® and Crunbley Insurance filed a
nmotion to have itself dism ssed fromthe conpl aint, asserting that
it had been fraudulently joined to defeat diversity jurisdiction.
Martin countered by filing a notion to remand for [|ack of
diversity.

In February 1992, First Continental interpleaded the life
i nsurance proceeds at issue and filed a notion to join the sons as
the originally nanmed beneficiaries. The district court granted
Crunbl ey Insurance's nmotion to dismss, finding that it had been
fraudulently joined. The court denied Martin's notion to renmand,
and ordered that the sons be joined as parties to First
Continental's counterclaimfor interpleader.

Next, First Continental filed a notion for sunmary judgnent.
Martin cross-filed a notion for sunmary judgnent recognizing his
entitlenent to the insurance proceeds. The district court found

that First Continental had an arguabl e reason for denying paynent

The record does not clearly reflect the location of Bush's
correspondence files or for what reason Charlie Crunbl ey was
researching the correspondence files.

SFor diversity purposes, it is undisputed that Martin and
Crunbl ey I nsurance are citizens of M ssissippi, and that First
Continental is a citizen of Ut ah.

7



of benefits to Martin, so that he was not entitled to punitive
damages. The court partially granted First Continental's notion
for summary judgnent, rejecting Martin's punitive danages claim
Al so, the district court denied Martin's sunmary judgnent notion on
hi s breach of contract claim

Martin then sought to require First Continental to produce the
transcript of the taped telephone conversation between First
Continental's claimrepresentative and Charlie Crunbley. Martin
hoped that the transcript would help defeat First Continental's
motion for summary judgnent with respect to Martin's clains for
extra-contractual damages. The nmagi strate judge denied Martin's
notion for discovery of the transcript.’ First Continental's
motion for summary judgnment on Martin's clainms for extra-
contractual danages was subsequently granted by the district court.

On Martin's Motion for Reconsideration of the denial of his
Motion for Summary Judgnment, the court awarded the i nsurance policy
proceeds to him W note that Martin could have obtai ned such a
favorable result sinply by taking a default judgnent, as the two
adver se cl ai mant ssQt he sonssQnever nade an appearance in the case.
But Martin chose to file for summary judgnent instead, presunably
inan effort to obtain an adjudication on the nerits as a predicate
for extra-contractual damages. The district court awarded Martin
the proceeds, finding that Carnell's signature was not disputed by

First Continental and that the designation of Martin as primry

‘Martin questions the magistrate judge's ruling for the
first tinme on appeal, having failed to conplain to the district
j udge about it.



beneficiary was not defective.® First Continental does not appeal
the district court's grant of sunmmary judgnment in favor of Martin
on his breach of contract claim
.
ANALYSI S

A. Fr audul ent Joi nder

This court reviews de novo a trial court's dismssal for
failure to state a claim upon which relief can be granted.® A
district court's decision to grant a Rule 12(b)(6) notion nmay be
upheld "only if it appears that no relief could be granted under
any set of facts that could be proved consistent wth the
al l egations. "' Although we accept the well-pleaded allegations in
the conplaint as true, ! the contents of the conplaint nust anpunt

to nore than "nmere conclusory [sic] allegations."??

8The district court assunmed that Crunbley |Insurance was the
general agent of Consolidated and therefore that receipt by
Crunmbl ey I nsurance was effectively recei pt by Consolidated' s hone
office as required under the policy. This assunption is based on
the representation of Martin's counsel at the hearing on his
nmotion for reconsideration that Charlie Crunbley adm tted when
deposed that he was general agent for First Continental. See

supra note 2.

EDIC v. Ernst & Young, 967 F.2d 166 (5th Cr. 1992);
Barrientos v. Reliance Standard Life Ins. Co., 911 F. 2d 1115 (5th
Cir. 1990), cert. denied, 498 U S. 1072, 111 S. C. 795, 112 L
Ed. 2d 857 (1991).

1Bat on Rouge Bl dg. & Construction Trades Council v. Jacobs
Constructors, Inc., 804 F.2d 879, 881 (5th Cr. 1986).

10 Quinn v. Mnuel, 773 F.2d 605, 608 (5th Cir. 1985).

2GQuidry v. Bank of LaPlace, 954 F.2d 278, 281 (5th Cir.
1992) (quoting Elliot v. Foufas, 867 F.2d 877, 881 (5th Gr.
1989)).




A defendant all eging fraudul ent joinder nust establish that
the plaintiff has alleged nothing that presents a possibility of
recovery agai nst the resi dent defendant.'® Federal courts determ ne
whet her a claim has been stated against a resident defendant by
anal yzing the all egations of the conplaint to see if thereis "even
a possibility that a state court would find a cause of action
stated . . . on the facts alleged by the plaintiff." The court
is to resolve all issues of substantive fact in favor of the
plaintiff and determ ne whether there could possibly be a valid
cause of action under state |aw %

A fraudul ent joinder claimmay al so be di sposed of by summary
j udgnent : when determned in such a proceedi ng, sone evidence
outside the pleadings may be considered.'® To decide whether a
plaintiff has stated a valid cause of action under state |aw, the
court may review (1) the factual allegations on the face of the
plaintiff's conplaint, (2) the defendant's renoval petition and the
plaintiff's notion to remand, and (3) affidavits and deposition
transcripts submtted in support of the renoval petition and the
notion to remand.'” The court may exam ne facts established by

summary judgnent type evidence to prevent a plaintiff from

BDoe v. doverleaf Mall, No. CV.A J92-0462(L)(N), 1993 W
304648, at *1-2 (S.D. Mss. June 8, 1993).

“Doe at *2 (citing B., Inc. v. Mller Brewing Co., 663 F.2d
545, 549-50 (5th Cir. 1981)).

15B., Inc. at 550.

B., Inc. at 549, 549 n.9.
7I'd. at 5409.
10



depriving diverse defendants of a federal forum by nere
concl usionary all egations that have no basis in fact.?®

Under M ssissippi |aw, an agent who acts within his authority
for a disclosed principal and who is not a party to the contract is
not liable for a breach of duty or contract commtted by the
principal . An agent of an insurance conpany nay be held
i ndependently l|iable only when the agent commits a separate and
i ndependent tort that rises to the l|evel of gross negligence
mal i ce, or reckless disregard for the rights of the insured.?
Sinpl e negligence does not constitute a separate and i ndependent
cause of action for which an insurance agent nay be held liable.?
Moreover, the tort nust be conmtted separate fromand i ndependent
of the alleged breach of contract. ??

We agree with the district court that there is no possibility
that Martin has stated a valid cause of action against Crunbley

| nsurance for breach of contract. H's conplaint alleges that at

18Doe at *3.

1Col unbus v. Reliance Ins. Co., 626 F. Supp. 1147, 1148
(S.D. Mss. 1986); Patton v. Aetna Ins. Co., 595 F. Supp. 533,
534 (N.D. Mss. 1984); Md-Continent Tele. Corp v. Hone Tele.
Co., 319 F. Supp. 1176, 1199 (N.D. Mss. 1970).

2Bass v. California Life Ins. Co., 581 So. 2d 1087, 1090
(Mss. 1991); Dunn v. State FarmFire & Casualty Co., 711 F
Supp. 1359, 1361 (N.D. Mss. 1987).

2l1See Bass, 581 So. 2d at 1090 (stating that the court was
unwi I ling to hold insurance agents to standard of ordinary
negl i gence).

2Mpore v. Interstate Fire Ins. Co., 717 F. Supp. 1193, 1196
(S.D. Mss. 1989); Gay v. United States Fidelity & Guar. Co.,
646 F. Supp. 27, 29 (S.D. Mss. 1986).

11



all relevant tines Crunbley Insurance was the "general agent" of
First Continental, acting wthin the course and scope of its
authority. None disputes that Crunbl ey I nsurance was an agent of
a disclosed principal acting with authority of its principal and
was not a party to the insurance contract. Thus, Crunbl ey
| nsurance cannot be |iable for damages caused by an all eged breach
of that contract by First Continental.

We al so conclude that Martin has no possibility of recovery
agai nst Crunbl ey Insurance for sinple negligence.? W need only
reiterate that nmere negligence does not constitute a separate and
i ndependent cause of action for which an agent to a disclosed
principal may be held |iable.

Even though a claimof gross negligence against an agent is
cogni zabl e under M ssi ssi ppi substantive law, Martin did not all ege
facts in his conplaint that would give rise to such liability. He
alleged that (1) at all relevant tinmes Crunbley |Insurance was the
general agent of First Continental acting within the course and
scope of its authority; (2) Carnell's signed change of beneficiary
formwas delivered to Charlie Crunbley, an enpl oyee of Defendant
Crunbl ey Insurance Enterprises, Inc., which itself was a genera

agent for Consolidated Anerican Life Insurance Conpany, Inc.; and

2Al t hough on appeal Martin asserts that Crunbley | nsurance
was grossly negligent, in his Opposition to Defendant Crunbley
| nsurance's Motion to Dismss Martin asserted that Crunbley
| nsurance was negligent in its handling of the change of
beneficiary formand characterized his clai magainst Crunbley
| nsurance as a negligence claim Martin admts in his Menorandum
Brief in support of his Mdtion to Renand that his cl ai magai nst
Crunmbl ey I nsurance is one of negligence.

12



(3) "Defendants' failure to properly maintainits [sic] records in
order to properly reflect Plaintiff's status as the current
beneficiary . . . constitutes gross negligence which evidences a
W Il ful disregard of the rights of Plaintiff." Martin all eged that
as a direct and proximate result of the grossly negligent conduct
of "Defendants" (plural, without specifically identifying Cunbley
| nsurance), he incurred |egal expenses, related expenses and
suffered substantial aggravation, anxiety, worry, concern and
ment al di stress.

The contents of Martin's conplaint do not anmount to nore than
mere conclusionary allegations. He did not seek to anend his
conplaint and did not support his notion to remand by submtting
affidavits and depositions that could have been consi dered by the
court in deciding the notion to dismss.? The district court
correctly granted Defendants' notion to dismss for Mrtin's
failure to state a gross negligence cause of action under state | aw
agai nst Crunbl ey | nsurance.

B. Sunmmary Judgnent

The grant of a nmotion for summary judgnent is reviewed de
novo, using the sane criteria enployed by the district court.? In
determ ning whether the grant was proper, we view all fact

questions in the light nost favorable to the nonnovant; questions

2Martin had the opportunity to anend and engage in
di scovery: the order dism ssing Crunbley |Insurance was signed
approxi mately 45 days after the filing of the notion to di sm ss.

United States Fidelity & Guar. Co. v. Waqaqginton, 964 F.2d
487, 489 (5th Cr. 1992); Walker v. Sears, Roebuck & Co., 853
F.2d 355, 358 (5th Cir. 1988).

13



of law are revi ewed de novo. ?®

A motion for summary judgnent shall be granted "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together wwth the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law. "2 A material fact
is one "that mght affect the outcone of the suit under the
governing law. "2 A dispute about a material fact is genuine "if
the evidence is such that a reasonable jury could return a verdi ct
for the nonnoving party."?® \Wen a properly supported notion for
summary judgnent is nmade, the adverse party may not rest upon the
mere allegations or denials of its pleadings, but nust set forth
specific facts show ng that there is a genuine issue for trial to
avoid the granting of the notion for summary judgnent.?3°
Unsubstantiated assertions are not conpetent summary |judgnment
evi dence. 3!

Martin alleged that First Continental is liable for

negligence, gross negligence, and bad faith for its failure

26\Wl ker, 853 F.2d at 358.

2Fed. R Civ. P. 56(c); see Celotex Corp. v. Catrett, 477
U S 317, 323-25, 106 S. C. 2548, 2552-54, 91 L. Ed. 2d 265
(1986) .

28Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S.
Ct. 2505, 91 L. Ed. 2d 202 (1986).

29 d.

Fep. R Qv. P. 56(e); Anderson, 477 U.S. at 250.

31Cel otex Corp., 477 U.S. at 324, 106 S. C. at 2553, 91 L.
Ed. 2d at 272.

14



properly to maintain its records and for its failure pronptly and
fully to investigate Martin's claim thus entitling Mrtin to
puni tive damages and extra-contractual damages. W shall consider
each theory of recovery separately.

1. Punitive Danages

"[Plunitive damages nmay be assessed agai nst an insurer only
when the insurer denies a claim (1) wthout an arguable or
legitimate basis, either in fact or law, and (2) with malice or
gross negligence in disregard of the insured' s rights."?

Whet her First Continental had an arguable reason to deny
Martin's claimis a question of lawto be resolved by the court.*
First, the phrase "arguabl e reason” indicates that the act or acts
of the alleged tortfeasor do not rise to the hei ghtened | evel of an
i ndependent tort.3* The general rule in Mssissippi is that unless
the insured would be entitled to a summary judgnent or directed
verdi ct on the underlying insurance claim an arguable reason to

deny an insurance claimexists.* The nere fact that an insurance

2Dunn v. State Farm & Casualty Co., 927 F.2d 869, 872 (5th
Cr. 1991); Andrew Jackson Life Ins. Co. v. Wllians, 566 So. 2d
1172, 1184 (M ss. 1990).

The test for awarding punitive damages is the sanme in a bad
faith failure to pay case. Wsens v. Anerican Sec. Ins. Co., 486
So. 2d 1222, 1226-27 (M ss. 1986).

33Dunn, 927 F.2d at 873 (citing Banker's Life & Casualty Co.
v. Crenshaw, 483 So. 2d 254, 269 (Mss. 1985), aff'd, 486 U S
71, 108 S. Ct. 1645, 100 L. Ed. 2d 62 (1988).

%4pi oneer Life Ins. Co. v. Mss, 513 So. 2d 927, 930 (M ss.
1987).

%®See Aetna Casualty & Sur. Co. v. Day, 487 So. 2d 830, 833
(Mss. 1986); State FarmFire & Casualty Co. v. Sinpson, 477 So.
2d 242, 254 (M ss 1985), nodified on other grounds, 564 So. 2d

15



conpany rejects a claim under the provisions of a policy, then
defends a suit but | oses, does not nean that the insurance conpany
did not have an arguable reason to deny the claim thereby
justifying an award of punitive damages. *®

Second, even if First Continental had not had an arguable
reason to deny the claim it does not follow that punitives nust
necessarily be awarded.? Martin nust also show that First
Continental acted with (1) malice or (2) gross negligence or
reckless disregard for the insured' s rights.3® If sinple
negl i gence, such as clerical error or nere inadvertence, were the
cause of an inproper denial of the claim punitive damages woul d
not be warranted. 3

Martin, in his response to First Continental's notion for
summary judgnent, asserted that First Continental did not have an

arguable reason for denying his claim® Wt hout any factual

1374 (M ss. 1990); Blue Cross & Blue Shield, Inc. v. Canpbell,
466 So. 2d 833, 843 (M ss. 1984).

%State FarmFire & Casualty Co. v. Sinpson, 477 So. 2d 242,
250 (M ss. 1985) (quoting Lincoln Nat'l Life Ins. Co. v. Crews,
341 So. 2d 1321, 1322 (Mss. 1977)), nodified on other grounds,
564 So. 2d 1374 (M ss. 1990)).

3'Uni versal Life Ins. Co. v. Veasley, 610 So. 2d 290, 293
(Mss. 1992) (citing Pioneer Life, 513 So. 2d at 930); Blue Cross
& Blue Shield v. Mias, 516 So. 2d 495, 497 (M ss. 1987); Day, 487
So. 2d at 833.

3%Dunn v. State Farm & Casualty Co., 927 F.2d 869, 872 (5th
CGir. 1991).

%Veasl ey, 601 So. 2d at 293 (citations onmtted).

40Al t hough Martin eventually succeeded on his notion for
summary judgnent for breach of contract and was awarded the

16



support, Martin nmade the conclusionary allegation that First
Conti nental had received the change of beneficiary formlisting him
as the primary beneficiary. He also asserted that First
Continental "manufactured" an arguable reason to deny Martin's
claimto the $3000 in insurance proceeds.

We agree with the district court's conclusion that as a matter
of law First Continental had an arguable reason to deny Martin's
claim to the policy proceeds. Contrary to Martin's bald
all egation, First Continental received only one beneficiary form
the original that naned the sons as primary beneficiaries. Martin
points to aletter witten by Crunbl ey I nsurance to Bush i n support
of his position that First Continental received the change of
beneficiary formfromCrunbl ey I nsurance. But that |etter suggests
that Crunbley Insurance only spoke to the hone office about the
irregularities in Carnell's form not that it ever sent the form
itself to the hone office. |In fact, Martin admts that the change

of beneficiary formwas not sent either to First Continental's hone

office or to Crunbley Insurance: "W sent the original copy into
t he conpany Bush Construction.” Crunbley |Insurance asserted that
it returned the formcontaining "irregularities" to Carnell. First

i nsurance proceeds, it does not follow that First Continental did
not have an arguable reason to deny his claimto the insurance
proceeds. Martin deliberately bypassed the default judgnment
stage to receive an adjudication on the nerits of his breach of
contract claimthrough a summary judgnent notion to thereby
denonstrate that First Continental did not have an arguabl e
reason to deny his claimto the insurance proceeds, but instead
Martin was awarded the insurance proceeds because the adverse
claimants did not appear in court to contest his notion for
summary judgnent.

17



Conti nental never received a copy of the change of beneficiary form
until after it had notified the sons, as record beneficiaries, of
their potential claim Martin has presented no sumrmary judgnent
evi dence to support his contention that First Continental received
t he change of beneficiary formbefore denying his claim

Unli ke First Continental, however, Crunbley |Insurance had
received the change of beneficiary form Whet her Crunbl ey
| nsurance was the general agent of Consolidated, thus equating
delivery to Crunbley I nsurance with delivery to the hone office of
Consolidated, is disputed. Martin offers only the follow ng
deposition statenent by Charlie Crunbley in support of his claim
that Crunbl ey I nsurance was the general agent of Consoli dated:

Q What was your relationship with Consolidated Anerican;

were you a general agent?

A. | was an Executive Sales D rector, yeah.
First Continental concedes only that Crunbley Insurance was an
agent of Consolidated, not a general agent. Wiile this is a
genui ne issue of fact, it is not naterial. Even if Crunbl ey
| nsurance were the general agent of Consolidated, thus making
receipt by Crunbley Insurance the equivalent of receipt by
Consolidated, the evidence shows that the Application for Nane
Change and/ or Beneficiary was not properly conpl eted and execut ed.
Consolidated's hone office informed Crunbley |Insurance that the
form as executed was unacceptable. So, even if the form in
gquestion had been physically received directly by the hone office,
First Continental would still have had an arguabl e reason to deny

Martin's claim

18



As not ed, Martin suggests t hat First Cont i nent al
"manuf actured" an arguable reason to deny his claim to the
i nsurance proceeds when it contacted the two originally Ilisted
beneficiaries and i nfornmed themthat Carnell had di ed while insured
under the subject policy. Martin insists that such action created
conflicting clains to the proceeds. First Continental, however,
did not "manufacture" the original beneficiary designations.
Neither did First Continental create adverse claimnts nerely to
avoid paying Martin the policy proceeds. First Continental never
denied that it owed the proceeds of the policy in question to
soneone. First Continental did not receive a copy of the rel evant
change of beneficiary form until after it had contacted the
originally nanmed beneficiaries. First Continental is not required
to choose at its peril between conflicting clains to the proceeds.
Moreover, an insurer having information of possible conpeting
clainms woul d be courting disaster to ignore any one of those. The
summary judgnent evidence in this case clearly establishes that
First Continental had a legitimate, arguable basis for its el ection
to interplead the proceeds of the policy rather than accede to
Martin's demand that the funds be paid to himin preference to
ot her persons who clained entitlenent to the funds.

Havi ng decided that First Continental had an arguabl e reason
to deny Martin's claimas a matter of |law, we conclude that the
district court's grant of sunmary judgnent on the punitive damages
cl ai m was proper.

2. Extra-contractual Damages
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Aprincipal is liable both for its owmntorts and for the torts
of its agent acting within the course and scope of the agent's
aut hority.* Nonet hel ess, extra-contractual danmages are not
warranted absent a finding of an independent intentional tort
separate from the breach of contract, such as bad faith.% |If a
def endant i nsurer has an arguabl e reason to deny a claim however,
the insurer is shielded froma tort judgnent for extra-contractual
damages. 43

Havi ng decided that First Continental had an arguabl e reason
to deny Martin's claimas a matter of |aw, we concludesQas we did
in connection with punitive damagessQthat the district court's
grant of sunmary judgnent denying the clains for extra-contractual
danmages was proper.

Martin's response to the notion for summary judgnent did not
set forth specific facts showing that there was a genuine and
material factual 1issue for trial. In the total absence of

effective rebuttal, the defendant's summary judgnent evi dence was

4l aughlin v. Prudential Ins. Co., 882 F.2d 187, 191 (5th
Cir. 1989); Fruchter v. Lynch Q1 Co., 522 So. 2d 195, 199 (M ss.
1988); Bolivar v. R& HGQI & Gas Co., 789 F. Supp. 1374, 1382
(S.D. Mss. 1991).

“2Uni versal Life Ins. Co. v. Veasley, 610 So. 2d 290, 295
(Mss. 1992).

“3Hans Constr. Co. v. Phoenix Assurance Co., 995 F.2d 53, 56
(5th Gr. 1993) (holding that "M ssissippi will allow extra-
contractual damages for failure to pay on an insurance policy
only when there is no arguabl e reason for such failure"); Blue
Cross & Blue Shield v. Mas, 516 So. 2d 495, 497 (M ss. 1987)
(citing Standard Life Ins. Co. v. Veal, 354 So. 2d 239, 248
(Mss. 1977)) (holding that insurer with arguable reason to deny
claimis insulated frombad faith tort judgnent).
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sufficient to justify the district court's grant of summary
judgnent on the punitive damages claimand the clains for extra-
contractual damages as well. W therefore reject Martin's second
and third points of error.
C. Discovery

Martin argues that the nagistrate judge i nproperly denied his
request for discovery of a recording or transcript of a tel ephone
conversation between an enployee of Crunbley I|nsurance and an
enpl oyee of First Continental. Unfortunately for Martin, however,
he did not object to the district court about the ruling of the
magi strate judge as required by Federal Rule of Civil Procedure
72(a). "The law is settled that appellate courts are wthout
jurisdiction to hear appeals directly fromfederal nmgistrates."*
We decline to consider this issue.

L1,
CONCLUSI ON

For the foregoi ng reasons, we conclude that the district court
properly granted Crunbley Insurance's notion to dismss for
fraudulent joinder and First Continental's notion for sumary
judgnent. Consistent with Federal Rule of Cvil Procedure 72(a),
we shall not consider Martin's assignnent of error regarding the
magi strate judge's ruling on Martin's discovery request. [In al

respects, the rulings of the district court are

“Singletary v. B.R X., Inc., 828 F.2d 1135, 1137 (5th Gr.
1987) (quoting United States v. Renfro, 620 F.2d 497, 500 (5th
Cir. 1978), cert. denied, 449 U S 921, 101 S. C. 321, 66 L. Ed.
2d 149 (1980)).
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