IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7239
Summary Cal endar

JAMES L. HAMVIOND
Pl ai ntiff-Appellant,
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M SSI SSI PPl STATE HI GHWAY DEPARTMENT,
ET AL.,

Def endant s,
SOUTHERN GUARD SERVI CES, | NC.
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Appeal fromthe United States District Court for the
Southern District of M ssissippi
(CA- S90-0239(R) (R)

(February 22, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Janes Leon Hammond, the plaintiff bel ow, appeals the district
court's grant of judgnent as a matter of |aw W affirm the

district court, holding that the evidence is legally insufficient

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



to support a jury verdict in favor of the plaintiff on both his
cl aimof breach of contract and his tort clains.
I

Janes Leon Hammond, the plaintiff-appellant before this court,
spent the weekend of July 4, 1986, vacationing in Fort Walton
Beach, Florida. On Sunday, July 6, after having had a di nner of
raw oysters and steak the night before, Hammond began his return
journey to his Menphis, Tennessee hone.

Hammond | eft Fort Wal ton driving west on Interstate 10 t hrough
Pensacola, Florida, and then through Mobile, Al abana. After
clearing the Mobil e Bay tunnel, Hamond began to feel queasy, so he
stopped at a truck stop to purchase a cold soft drink. Hanmmond
resuned his journey on Interstate 10, but at sone poi nt west of the
truck stop, Hanmmond suddenly becane violently ill, acconpani ed by
diarrhea and vomting. According to Hammond's testinony, he then
began to look for the first opportunity to exit from the
i nterstate.

Hammond exited at the M ssissippi Wl cone Center in Jackson
County, M ssissippi. According to Hanmond, he parked in front of
the Wel come Center by the sidewal k | eading to the rest roons, got
out of his mnivan, and was sick again. Hanmmond then entered the
rest room where he net a uniforned janitor, whom Hammond m st ook
for a "security guard," cleaning the rest room Hamond apol ogi zed
to the janitor for his appearance and odor, was sick again, and

t hen changed at | east sone of his clothing. Hamond then returned



to his van. These final events supposedly occurred at dusky dark
on Sunday evening, July 6.

On Monday evening, July 7, security guard WIIlianson first
noti ced Hamond's m nivan parked in front of the Wl cone Center.
WIIlianmson saw Hamond and believed himto be conversing with an
unidentified man seated on the passenger side in the mnivan.
Later that evening--1% to 2 hours later--WIIlianmson observed
Hammond al one in the m nivan. Hanmmond appeared to need assi st ance.
So, with the aid of two unidentified travelers, WIIlianmson knocked
on the wi ndow and i nqui red whet her Hanmond was ill. Hanmond nodded
affirmatively.

One of the three nmen opened the door of the mnivan to find
that Hamond was covered in vomt and diarrhea. W1 liamson
instructed Hanmond to lie down, and WIIlianmson i medi ately dial ed
"911" to obtain an anbul ance for Hammond. WIIlianson placed this
call at 7:24 p.m on Mnday, July 7.

The anbul ance arrived on the scene at 7:44 p.m D. Mllette,
Hammond's treating neurologist, testified that Hamond was
dehydrat ed and had | ost blood circulation to the optic | obe of his
br ai n. Hammond was treated at the Singing R ver Hospital for
twel ve days. After his discharge, Hamond flew to Menphis,
Tennessee, and was exam ned at the Veterans Adm ni strati on Hospital
at Menphis. In January of 1987, Hammond was adnmitted to the

Sout heastern Blind Rehabilitation Center at Birm ngham Al abam,



wher e Hammond was granted a VA disability on the ground of his | oss
of vision. Hammond is legally blind.
I

Hamrmond filed this suit on My 18, 1990, against the
M ssi ssippi State H ghway Departnent and Southern Guard Servi ces,
Inc. ("Southern"), the security guard service on contract for the
M ssi ssi ppi Wel cone Center. Hammond all eged that the M ssissipp
St ate H ghway Conmi ssion negligently contracted for "inappropriate
security guard services" and that Southern negligently failed to
i nvestigate and find Hanmmond's vehicle parked for nearly twenty-
four hours in front of the M ssissippi Wl cone Center, delaying a
call for critically needed nedical attention for Hanmond's Shigella
dysentery.

Prior to discovery, Hamond dism ssed all clains against the
M ssissippi State H ghway Departnent, but continued the suit
agai nst Southern. At the close of discovery, Southern noved for
summary judgnent, and the district court denied the notion.

The trial began on Novenber 16, 1992, and continued unti
Novenber 23.! At the close of their evidence, Southern noved for
judgnent as a matter of |aw The district court granted this
nmotion, and on Decenber 14, 1992 entered a final judgnent in favor

of Sout her n. Hanmond filed a notion for a new trial on

The trial was originally set for May 18, 1992, but due to
defense counsel's illness, the court granted a continuance. The
trial was ultimately rescheduled to be heard by a different
district judge in Novenber.



Decenber 21, 1992, and the district court issued a nenorandum
opi ni on denying the notion on March 10, 1993. On April 8, 1993,
this appeal was noticed by the plaintiff, James Hamond, and on
May 25, 1993, an order allowng M. Hammond to proceed in forma
pauperis was granted.
11

The central issue on appeal is whether the district court
erred in granting def endant Southern's notion for directed verdict.
We reviewthe district court's grant of judgnent as a matter of | aw
de novo, applying the sane standards applied in the district court.

United States Indus. v. Aetna Casualty & Sur. Co., 690 F.2d 459,

463 (5th Cr. 1982) In ruling on a notion for directed verdict,
the trial court nust determ ne whether the evidence, viewed in the
light nost favorable to the non-noving party, is sufficient to
allow a reasonable juror to arrive at a verdict in the non-novant's

favor. Sum tonb Bank v. Product Pronobtions, Inc., 717 F.2d 215,

219 (5th Gir. 1983).

In the present case, the district court granted judgnent as a
matter of |aw hol ding that Southern owed no | egal duty to Hammond.
The questi on before us, de novo, is whether the evidence presented
to the jury was sufficient to support a reasonable jury in finding
that Sout hern breached any legal duty that it owed to Hammond.
Hammond al l eged two | egal theories for recovery: one sounding in

contract, and one sounding in tort. W wll discuss each, in turn.



A
Southern Security GGuard Services, Inc., entered into a

contract with the M ssissippi H ghway Conm ssion, agreeing "to
provi de security guard service for the M ssissippi Wl conme Center
facilities . . . in accordance with the stipulations |isted on
Pages 1 and 2 of 2." The "Wrk Stipulations and Security Guard
Duties to be perforned" deal wth insurance, supervision, hours of
wor k, recomendation for nore or |ess service, changes in work
hours, uniforns, appearance, physical condition, and co-operation
with | ocal | aw enforcenent agencies. These two pages do not det ai
the duties of security service.

It is Hammond's position, therefore, that the scope of the
duti es under the contract that Southern owed in providing "security
guard service" is anbiguous. He states that when there is an
anbiguity, what the duties and responsibilities were under the
contract is a question of fact for the jury. It is true that when

an anbiguity exists, the parties' intent can be proven by the

adm ssion of parole evidence. Kight v. Sheppard Building Supply,

Inc., 537 So. 2d 1355, 1358 (M ss. 1989). Furt hernore, what
parties to a contract actually do thereunder is often the best
evi dence of what the contract requires of them |d. Finally, it
is generally within the province of ajury to determ ne the intent
of the parties and to interpret the extrinsic evidence. 1d. But,
as in any case, when the evidence submtted woul d support only one

reasonable jury finding, the issue is appropriate for entry of



judgnent as a matter of |law by the court. Lubbock Feed Lots, Inc.

V. lowa Beef Processors, Inc., 630 F.2d 250, 269 (5th G r. 1980).

Assum ng that the definition of "security guard service" is
i ndeed anbi guous in the contract, the evidence offered by Hammond
is nonetheless legally insufficient to support his claim that
Sout hern owed Hamobnd sone sort of contractual duty.? dearly,
Hammond is not a party to the contract between Southern and the
M ssi ssi ppi H ghway Conm ssion. At best, therefore, Hammond coul d
argue that he is an intended third party beneficiary under the

contract. "A third person may enforce a promse nade for his

benefit even though he is a stranger to the contract or to the

consideration.” M ssissippi H gh Sch. Activities Ass'n v. Farris,

501 So. 2d 393, 395-96 (M ss. 1987) (enphasis added).

2lt is clear fromthe testinony at trial and Mssissippi's
"Request for Contract Personnel Services Approval" that the primary
pur pose and duty of the security service was to control vandalism
But Hammond presented testinony of several credible witnesses to
show t hat the Wel cone Center al so had an unwitten policy that the
security guards were to assist any visitor who asked for
assi stance, and if any Welcone Center visitor parked in front of
the building for an extended period, the guards woul d request that
visitor to nove their vehicle to the Center's rear parking area.
It is Hamond's contention that the guard service breached its
contractual duty and caused his injury because no guard cane to his
car until after it had been parked in front of the Wl cone Center
for over twenty-four hours.

In addition to the evidence not ed above, Hammond proffered the
testinony of one Truett Ricks, an expert in the field of security
guard services, and clains nowthat the district court erred in not
allowing his testinony. Decisions as to the adm ssibility of
evidence are wthin the discretion of the trial court. Uni t ed
States v. Bl ankenship, 746 F.2d 233, 238 n.1 (5th Gr. 1984). W
cannot say that the district court abused its discretion in this
matter.




"[T]he right of a third party beneficiary to maintain an
action on the contract nmust “spring' fromthe terns of the contract
itsel f. In addition, a third party beneficiary my sue for a
breach of the contract "only when the condition which is allegedto
have been broken was placed in the contract for his direct
benefit.'" 1d. at 396 (citations omtted). Thus, even if a jury
found that Southern's duty to provide "security guard servi ces" was
intended to include a duty to approach cars that were parked in
front of the building for an extended period, there is absolutely
no evi dence to support the contention that the policy was intended
to benefit the persons inside the parked vehicle. Watever duties
Sout hern owed under the contract were intended only to benefit the
M ssi ssi ppi H ghway Conmi ssi on and not Hammond. 3

It mght be argued, however, that regardless of the
contracting parties' actual intent, a third-party could bring a
contract claimif he relied on the contract to his detrinent. See

Ki ght v. Sheppard Bldg. Supply, Inc., 537 So. 2d 1355 (M ss 1989)

(allowing suit by Sheppard stating that although Sheppard was not
a party to the agreenent, Sheppard relied on the agreenent as it

was entitled to do.) Again, however, there is no evidence that

SHammond further conplains that the district court erred in
refusing to admt evidence that +the contract specifically
contenplated the "public" by requiring Southern to maintain
sufficient public liability 1insurance. Decisions as to the
adm ssibility of evidence are within the discretion of the trial
court. United States v. Bl ankenship, 746 F.2d 233, 238 n.1 (5th
Cir. 1984). We cannot say that the district court abused its
discretion in this matter.




supports a judgnent in favor of Harmond. Hammond did not enter the
M ssi ssi ppi Wel cone Center relying on the fact that it was a rest
area, much I|ess relying on the security service contract.
According to his own testinony, he only | ooked for the first place
to exit the highway--he testified that when he pulled off of the
hi ghway, he was unaware that he was entering a Wl cone Center.
Hamond was not intended to benefit under the contract between
Sout hern and the M ssissippi H ghway Conm ssion, nor did Hammond
rely on that contract to his detrinment. Accordingly, we find that
Hamond has no viable third party beneficiary claim* " A nere
incidental beneficiary acquires by virtue of the contractual
obligation no right against the promsor or promsee.""

M ssi ssi ppi H gh School, 501 So. 2d at 396.

B
We next turn to address Hammond' s tort cl ai magai nst Sout hern.
Hammond argues that fromthe tine he entered the Wel cone Center to
the time that he left, he was a business invitee. Because of this
st atus, Hammond ar gues that Sout hern, as custodi an of the property,

owed hima duty to exercise reasonable care for his safety. My v.

VFEW Post No. 2539, 577 So. 2d 372 (Mss. 1991); Gishamyv. John Q
Long VFW Post No. 4057, 519 So. 2d 413 (Mss. 1988); Kelly v.

“Simlarly, Hanmmond can assert no viable tort claimbased on
the prem se that Southern negligently perfornmed its contractual
duties--such a duty of care is owed only to those who reasonably
rely on the contractual duty. Touche Ross & Co. v. Conmerci al
Union Ins. Co., 514 So. 2d 315, 318-23 (M ss. 1987); Stacy v. Aetna
Casualty & Sur. Co., 484 F.2d 289 (5th Cr. 1973).




Retzer & Retzer, Inc., 417 So. 2d 556 (M ss. 1982). Hammond' s

argunent fails, however, because he was not a business invitee.
In order to obtain the status of business invitee, one nust

"go[] upon the prem ses of another in answer to the express or

inplied invitation of the owner or occupant for their nutual

advantage." Lucas v. M ssissippi Housing Authority No. 8, 441 So.

2d 101, 103 (Mss. 1983). "[( ne who enters upon the property of
anot her for his own conveni ence, pleasure or benefit, pursuant to

the license or inplied perm ssion of the owner," however, is a nere
| i censee. Id. In the present case, M. Hamobnd entered the
Wl cone Center solely for his own conveni ence. He had no intention
of entering into any kind of business transaction with the center,
nor did he intend to benefit the Wl cone Center in any other
manner . Hammond stopped at the Wl cone Center solely for the
purpose of getting off of the highway and using the public rest

room Hanmmond, therefore, held the status of |icensee. See Mayer

v. GCties Serv. Ol Co., 258 F. Supp. 230 (N.D. Mss. 1966).

Because Hammond was a nere licensee and not a business
invitee, "the only duty owing from|[Southern] was not to willfully
or wantonly injure him" Lucas, 441 So. 2d at 103. Cearly, there
is no evidence of willful or wanton harm in the present case
Therefore, there is no evidence to support a jury finding that
Sout hern breached any duty it owed as the occupi er of | and based on

Hammond' s status as a |licensee on the property.

-10-



|V
Because we find that the evidence in this case was legally
insufficient to support a jury in finding that Southern breached
any duty that it owed to Hammond under contract or tort |aw, we
affirmthe district court's grant of judgnent as a matter of |aw.

The district court is hereby,
AFFI RME D

-11-



