IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7231

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.

JUAN JOSE ALONSO- PEREZ,
a/ k/ a Armando Gar ci a,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-L-226)

(February 4, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Juan Jose Al onso-Perez (Al onso-Perez) was convicted of five
counts of being a felon in possession of firearns in violation of
18 U.S.C. 88 922(9g)(1) and 924(e)(1). Al onso-Perez appeals his

sentence. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



l.

On Septenber 8, 1992, Al onso-Perez was indicted for five
counts of being a felon in possession of firearns. Al onso-
Perez's original trial ended in a mstrial when the jury could
not reach a verdict. However, on Decenber 22, 1992, a second
jury convicted Al onso-Perez on all five counts charged in the
indictnment, and the district court sentenced Al onso-Perez to 235
nmont hs i npri sonnment on each count to run concurrently, and three
years supervi sed rel ease, and ordered himto pay a $250 speci al
assessnent. Al onso-Perez appeals only the sentence inposed by
the district court.

.

The district court's sentence will be upheld on appeal so
long as it results froma correct application of the guidelines
to factual findings that are not clearly erroneous. United

States v. McCaskey, 9 F.3d 368, 372 (5th Cr. 1993). W review

i ssues of | aw de novo. United States v. Soliman, 954 F.2d 1012,

1013 (5th Gr. 1992). As a general rule, we will not disturb the
sentencing court's discretionary decision not to depart downward
fromthe guidelines. 1d. at 1014. However, we need not give
deference to the sentencing court's exercise of discretion if the
court m stakenly believed that departure was not permtted. I1d.
L1,

Based on a total offense level of thirty-three and Al onso-

Perez's crimnal history category of VI, the district court

determ ned that the appropriate guideline sentencing range was



235 to 293 nonths. Al onso-Perez scored an offense | evel of
thirty-three because he was subject to an enhanced sentence under
18 U.S.C. 8§ 924(e) as an arned career crimnal. Pursuant to the
gui deli nes, the m ni num of fense | evel for Al onso-Perez, as an
arnmed career crimmnal, is level thirty-three. See United States

Sent enci ng Commi ssion, Guidelines Manual, § 4B1.4 (Nov. 1992).1

On appeal, Al onso-Perez does not argue that the district court
incorrectly determ ned his sentence under the guidelines.

Rat her, Al onso-Perez argues that the district court erroneously
concluded that it did not have discretion to depart fromthe
sent enci ng qui del i nes.

Crimnal history cateqgory

At the sentencing hearing, Al onso-Perez requested that the
district court depart fromthe applicable sentencing guideline
because Al onso-Perez's crimnal history category of VI
overrepresented the seriousness of his crimnal history. The
district court can depart fromthe guideline range if the court
finds that "there exists an aggravating or mtigating
circunstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Conm ssion in fornulating the
gui delines that should result in a sentence different fromthat
described.” 18 U. S.C. 8 3553. In this case, the district court

ultimately declined to depart fromthe sentencing guideline.

L' Al citations to the sentencing guidelines in this opinion
are to the version effective Novenber 1, 1992.
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In response to Al onso-Perez's argunent that category VI
overrepresented the seriousness of his crimnal history the

district court stated:

and with respect to the category VI, | think the probation
of ficer has been pretty careful about it. | nean, | think
that they've scored it pretty fairly. Even on that rash of
burglaries all in a row, they didn't give you nine points

for that. They only gave you a total of five points. So |

just don't think |I can honestly say that that score is an

overstatenent, the category VI
It is clear fromthe previous passage that the district court did
not reject Al onso-Perez's request for a dowmward departure of his
crimnal history category because the district court believed
that it did not have discretion to do so; rather, the district
court determ ned that the seriousness of his crimnal history was
not overrepresented. Therefore, Al onso-Perez's argunent is

W thout nerit.

Substanti al assistance to authorities

Pursuant to U.S.S.G § 5K1.1, the sentencing court may
downwar dl y depart based on the defendant's substantial assistance
to the governnent in the prosecution or investigation of another
person provided that the governnent first files a notion stating
that the defendant has provided substantial assistance. |In this
case, the governnent did not file a notion for downward departure
based on Al onso-Perez's substantial assistance, and Al onso- Perez
did not argue that the governnent's refusal was based on an
unconstitutional notive. Therefore, the district court could not
have erred in refusing to grant Al onso-Perez a downward departure

based on substantial assistance to the governnent. See Wade v.




United States, 112 S. C. 1840, 18443-44 (1992) (noting that a

defendant's claimthat he provided substantial assistance,

W t hout a request by the governnent for a downward departure,

will not entitle the defendant to a renedy unl ess he shows that
the governnent's refusal to request a downward departure is based

upon an unconstitutional notive); see also United States v.

Urbani, 967 F.2d 106, 109 (5th Gr. 1992) (noting that under the
Suprene Court's decision in Wade, "absent a substantial threshold
show ng of such a constitutionally inproper notive, district
courts lack authority to scrutinize the |evel of the defendant's
cooperation and interpose their own assessnent of its value").

Reducti on of offense |evel

According to Al onso-Perez, the district court should have
departed fromthe sentencing guideline range because the district
court concluded that his case contained circunstances not
adequately consi dered by the guidelines. Alonso-Perez relies on
the foll owi ng passages to conclude that the district court
believed that mtigating factors existed in his case but that the
district court believed that it did not have discretion to depart
fromthe sentencing guidelines:

This is such an etypical [sic] case. |It's not a case of a

young man conmtting crines within two or three nonths of

t hensel ves and just being on drugs. And he's not on drugs.

It's not a case |like the bank robber who commts several

bank robberies and is arrested. It is an etypical [sic]

case. He's a C 1. who is actually encouraged to commt a

crime in order to help the governnent and then he knows how
to work both sides. But he is not your typical arned career

crimnal. The weapons he was buying was to resell them He
was not using themin his career. He was buying and selling
weapons.



The sentence that you score is not a sentence that | woul d

pick for you. | nean, |I'mnot saying you' re a hero or done
good things, but it just seens to ne it is kind of an
overkill in this situation. | just can't bring nyself to
say that it is. . . that it has overstated the case, because

it's what the Congress is apparently prescribing, and |I'm
not sure that | have the authority to say that the |evel 33,
if that's what the Congress has prescribed, is an
over st at enent .
However, we do not agree that the district court believed that it
was W thout discretion to downwardly depart in this case. The
guot ed passage reflects the district court's personal
di sagreenent with the fact that the sentencing guidelines gives
Al onso-Perez an enhanced sentence as a career arned crimnal.
Apparently, the district court did not believe that Al onso-Perez
was really an "arnmed career crimnal." However, nere

di sagreenent with the guidelines is not an adequate basis for the

district court to depart. United States v. Jones, 905 F.2d 867,

869 (5th Gr. 1990). Therefore, we conclude that the district
court did not err in sentencing Al onso-Perez.
| V.
For the foregoing reasons, we AFFIRM the district court's

j udgnent of conviction and sentence.



