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Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Derek Byars appeals his sentence. Because we find no error,
we affirm

| .

Derek Byars pleaded guilty to possession with intent to
di stribute and distribution of crack cocaine, in violation of 21
US C 8§ 841(b)(1)(B). Byars' offense |evel was cal culated at 25
and his crimnal history category was determ ned to be |V based on

prior convictions in Mssissippi nunicipal court. The district

! Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



court sentenced Byars to 84 nonths of inprisonnment, followed by
five years of supervised rel ease.

Byars argues that the district court inproperly calculated his
crimnal history category by adding five points for three
M ssi ssippi nunicipal court convictions that are currently on
appeal in county court. Byars contends that the effect of an
appeal from a conviction in nunicipal court in Mssissippi to
county court is a stay of the judgnent and the receipt of a trial
de novo. Because he is entitled to a trial de novo, Byars argues,
t he sentences have not been fully adjudicated, and therefore, are
not "prior sentences" for purposes of cal culating Byars' crimnal
hi story category.

The governnent argues that only two of the three nunicipa
court convictions have been appeal ed. Furthernore, the governnent
contends that the Sentencing Quidelines clearly state that
sent ences under appeal are counted in determ ning crimnal history,
w t hout maki ng any distinction between cases that nmay be tried de
novo on appeal and those which may not.

.

This court wupholds a sentence unless it is inposed in
violation of law, was a result of an incorrect application of the
sentenci ng guidelines, or was outside the range of the applicable
sentenci ng guideline and i s unreasonable. U S. v. Howard, 991 F. 2d
195, 199 (5th G r. 1993), petition for cert. filed, Aug. 9, 1993.
Whether a prior conviction is covered under the sentencing
guidelines is reviewed de novo, while the factual nmatters

concerning the prior conviction are reviewed for clear error. |d.



The Sentencing Guidelines require a court to consider "prior
sentences" for purposes of calculating a crimnal history category.
A "prior sentence" is "any sentence previously inposed upon
adj udi cation of guilt, whether by guilty plea, trial, or plea of
nol o contendere, for conduct not part of the instant offense.”
US S G 8§ 4A1.2(a)(1). If the execution of the sentence has been
stayed pendi ng appeal, the pertinent subsections of §8 4A1.1 apply
"as if the execution of such sentence had not been stayed."
US S G 8§ 4A1.2(1). \Wiile the appeal of Byars' nunicipal court
convictions to the county court stayed the sentences, the stay does
not elimnate those sentences for purposes of calculating Byars'
crimnal history category. Prior sentences clearly include
sentences under appeal, and the QGuidelines nmake no exception for
cases that may be tried de novo.

Therefore, the district court's determnation of Byars
sentence is affirned.

AFFI RVED.



