IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7216
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

ELI AZAR MATA- YANEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR- B92- 258)

(Novenber 15, 1993)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

In appealing his jury trial conviction on five drug-rel ated
of fenses, Defendant-Appellant Eliazar WMta-Yanez's (Mata) sole
assignnent of error is that his due process rights were violated

when the prosecutor referred to Mata's post-arrest silence,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



purportedly in contravention of Doyle v. OChio, 426 U S. 610,

96 S.Ct. 2240, 49 L.Ed.2d 91 (1976). Finding no reversible error,
we affirm

Mata argues that the prosecutor inproperly conmented on his
post-arrest silence on three separate occasions: during her
closing argunent; during her attenpt to withdraw the remark when
t he defense counsel noved for a mstrial; and, inpliedly, during
the governnent's case-in-chief. The contention is that the
prosecutor's attenpt to discredit Mata's excul patory story was an
i nproper comrent on his post-arrest, post-Mranda sil ence.

In Doyle v. Onhio, the Suprene Court held that the use, for

i npeachnent purposes, of a defendant's silence at the tine of
arrest and after receiving Mranda warnings violated the Due
Process C ause of the Fourteenth Amendment. 426 U.S. at 619. The
prosecutor in Doyle had asked the defendant on cross-exam nation
why when he was arrested he had not told the agent the story which
Doyle related at trial. [d. at 613. The Suprene Court in Doyle
clarified that the Due Process C ause enbraces the right not to
have one's post-arrest, post-Mranda-warning silence used for
i npeachnent at trial. 1d. at 619.

In Chapman v. United States we cl assified Doyl e violations as

falling into three categories of cases: (1) those in which the
prosecution directly links the inplausibility of a defendant's
excul patory story to his remaining silent, (2) those in which the
prosecutor does not directly tie the defendant's silence to his

excul patory story, and (3) those in which there is a single



reference to a defendant's silence. 547 F.2d 1240, 1249-50
(5th Cr.), cert. denied, 431 U S. 908 (1977). |In cases falling

into the first category, reversible error results even if the
def endant's excul patory story is transparently frivol ous. In cases
of the second category, reversible error results if the excul patory
story is not totally inplausible or the indicia of guilt is not
overwhel mng. In those of the third category, the reference to the
defendant's silence is harmess error if the excul patory story is
transparently frivol ous and evi dence of guilt is overwhelmng. 1d.

An attenpt to comrent on a defendant's post-arrest silence or
on a defendant's failure to cone forward with his alibi imediately
followng his arrest is not perm ssible under Doyle; an attenpt to
i npeach a defendant by bringing out inconsistencies between
statenents nade follow ng his arrest and those nade subsequently,

whet her before or during trial, is permssible. See United States

v. Laury, 985 F.2d at 1302; Doyle, 426 U S. at 617-18. Virtually
any description of a defendant's silence followng arrest and
M randa warning will constitute a Doyl e violation. Laury, 985 F. 2d
at 1303.
1.
Case- | n- Chi ef

The first challenged reference to Mata's silence canme during
the following colloquy while the governnent was presenting its
case-in-chief:

Q [By the prosecutor] And woul d you pl ease

tell the jury, who was the one who actually
read that [the M randa warni ngs]?



A [ By Agent Stolinski] Agent Rosari o.

Q And you are the witness, is that correct?
A Yes, ma'am

Q Does the defendant's signature also
appear on that docunent?

A Yes, ma'am

Q Basi cal |y indicating what?

A That it was read to him and he
conprehends it. He understands it. Al so

Agent Rosario asked M. MVat a, "Do you
understand this?" And he replied, "Yes," or
"Si," in Spanish.

Q Qut there at the scene, were any
statenents nmade to you by the defendant?

A O her than he understood his M randa
rights, no.

Q When you were back at the Border Patrol
Station, were any statenents --

DEFENSE COUNSEL: Your Honor, | amagai n goi ng
to object to relevance. | am concerned that
she is going into the Fifth Anmendnent
privilege that is not relevant at all in this
trial. Unless she has sone purpose for asking
t hese questions, | would object.

THE COURT: Were there statenents?

PROSECUTOR: Just booking statenents, Your
Honor .

THE COURT: | am sorry.
PROSECUTOR:  Just booki ng statenents.

THE COURT: Ckay. Come up here. You nean
personal data?

PROSECUTOR:  Yes.
THE COURT: Confine yourself to that.
PROSECUTOR:  Yes.



Mata's counsel did object to the question to Agent Stolinski
regarding statenents made at the scene, based on rel evance and
invasion of Mata's Fifth Amendnent privilege; and the court
partially sustained the objection to the extent that it directed
the prosecutor to limt her inquiry to the "booking statenents”
t hat were made. For purposes of Chapnan categorization, this first
coment shoul d be classified as an i nstance i n which the prosecutor
does not directly tie the defendant's silence to his excul patory
story. Chapnman, 547 F.2d at 1249-50. The excul patory story was
not inplicated by the comments solicited from Stolinski, and both
counsel's objection and the court's ruling were interposed and
conplied with before any inproper questioning constituting

reversible error could occur. See United States v. Carter,

953 F.2d 1449, 1466 (5th Gr. 1992) (objection interposed before
answer to i nproper question regardi ng post-arrest silence prevented
Doyl e violation) (internal citation omtted).

The prosecutor's line of questioning to Agent Stolinski
ensured that the jury was aware that Mata had his rights read to
him in Spanish and that he understood them Agent Stolinski
i ndi cated that no other statenents were made to her at the scene.
And, wupon the court's directionsQfollowing objection by Mita's
counsel sQto limt the questioning, the inquiry i medi ately ceased.
Thus, the inquiry during the governnent's case-in-chief was
harm ess and did not constitute a Doyle violation. See Laury,
985 F.2d at 1304.



The prosecutor

her rebuttal of the

2.

d osi ng Ar gunent

made two references to Mata's silence during

def ense counsel's closing argunent. Those two

references are the instances chal l enged by Mata as (1) the comment

made during the prosecutor's closing argunent, and (2) the comment

made during her attenpt to withdrawthe remark when defense counsel

moved for a mstrial. The follow ng argunent was nade:

[By the Prosecutor] He got on the stand and

he sai d,

"Are you nervous?"

"No, | am not nervous."

You know what? | don't think he was. This is

amazi ng.
wor d.

He gets arrested and doesn't say a

DEFENSE COUNSEL: | am going to object, Your
Honor. That is inproper argunent, comrenting
on the invocation of the right of silence.

THE COURT:

Ladi es and gentl enen, renenber ny

instructions. \What the attorneys are saying
to you now i s not evidence.

PROSECUTOR: | wll wthdraw [sic] renmark,
Your Honor.

When he was immediately confronted by the

of ficers,
anyt hi ng.

stopped by them he never said
When the officers --

DEFENSE COUNSEL: Objection. Sane --

THE COURT: | cannot hear a word you are

sayi ng.

| don't even know what he objected

to. Stand over here and speak in the
m cr ophone.

PROSECUTOR: | amsorry, Your Honor.
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DEFENSE COUNSEL: | woul d object, Your Honor,
to anot her i nproper --

THE COURT: | did not hear it. | did not hear
the other one, either, for that matter.

What is it that you said?

PROSECUTOR: | withdraw both statenents, Your
Honor. | will proceed wth other argunent.

DEFENSE COUNSEL: Excuse ne, Your Honor. I
woul d respectfully nove for a mstrial as to
t he second st atenent.

THE COURT: Deni ed.

Mat a chal | enges these references to his post-arrest silence as
attenpts by the prosecutor to focus intentionally on Mata's post-
arrest silence in an effort to discredit his story of crossing the
river to find work. Mata al so argues that the court's curative
instruction to the jury follow ng his objection to these argunents
was nerely an "of f-the-mar k" adnoni shnent to counsel about speaki ng
| ouder, and did not cure the injury. After Mata's attorney
objected to the prosecutor's nention that Mita had not said
anything after he was confronted by the officers, the court
rem nded the jurors that statenents by the attorneys were not to be
consi dered evi dence.

After the jury retired to deliberate, the foll ow ng di scussi on
transpired regarding the prosecutor's reference to Mata's post-
arrest silence and to the defense counsel's objection during the
prosecutor's closing argunent.

THE COURT: \What were you objecting to? Wat
is it you were objecting to, now?



DEFENSE COUNSEL: At the closing, Your Honor?

THE COURT: Closing I will get to in just a
mnute. | didn't hear it.

THE COURT: What is it you were objecting to
i n her argunment?

PROSECUTOR: | think he was objecting, Your
Honor -- | think he was intimating that | nade
sonme sort of post arrest statenment on the
defendant's right to remain silent. | don't
think it was, but | withdrewit just in case
had clunsily worded it. Wat | was trying to
i ndicate, when he was first confronted, he
didn't say, "Oh great."

THE COURT: | have another question for you

Counsel for the defendant continually during
the course of this trial objected to rel evance
of M randa. In view of the fact you didn't
elicit anything that was done after M randa,
my question is why go through that if you are
not going to elicit any evidence in that
regard?

PROSECUTOR: Well, | wondered if sone of the
booki ng evi dence m ght be apropos.

THE COURT: You didn't bring it out.

PROSECUTOR: Right, | didn't. | thought |
m ght neet you on rebuttal

THE COURT:

But if you are not going to elicit anything,
why go through the process? | think it is
surplusage. | don't think it is error.

The district court indicated that it had not followed the
prosecutor's argunent and that it was unsure of what conments were
being objected to by Mata's counsel. The governnent argues that
because counsel did not ensure that the instruction to the jury

regardi ng any post-arrest silence was adequate, the plain error



standard was not violated. W agree.

Mata's counsel objected to these statenents nmde by the
prosecutor during her closing argunent. The court rem nded the
jury that counsel's statenents were not evidence. Follow ng the
prosecutor's subsequent comment that Mata did not conmment when
confronted by the officers, Mata's counsel again objected and the
court indicated that it could not hear and thus could not follow
the remarks. The prosecutor agreed to withdraw her statenents and
there were no further curative instructions requested by counsel or
gi ven by the court.

As defense counsel failed to object to the trial court's
handling of the alleged inproprietysQand despite his earlier
objection to the statenentssQthe plain error standard applies.
Carter, 953 F.2d at 1466. Plain error did not occur in this
i nstance. Wen viewed in light of the overall nerits of the case,
the prosecutor's remarks played no significant role in Mata's
conviction. Gven the evidence of guilt highlighted bel ow, and the
court's instruction that counsels' statenents should not be
consi dered as evidence, there was sinply no plain error.

Moreover, if we were to review the alleged Doyle violations

under the harmess error analysis, we would be convinced that

Mat a' s convi ction shoul d not be reversed. "A conviction should not
be set aside if the prosecutor's conduct . . . did not in fact
contribute to the guilty verdict and was, therefore, legally

harm ess."” United States v. Lowenberg, 853 F. 2d 295, 302 (5th Cir

1988), cert. denied, 489 U. S. 1032 (1989) (internal quotations and




citation omtted). The evidence of Mata's guilt is overwhel m ng.
Al so, his excul patory story of seeking work is inplausible when
viewed in light of the facts that he was carrying a | oaded firearm
during his trek across the border and that his three cohorts were
follow ng closely behind, carrying bundles of nmarijuana. Border
Patrol Agent Coburn testified that after Mata was apprehended, the
other three individuals ran back towards the river along the sane
trail they had used to get there. Also, the agents who work the
border patrol stations testified that the type of "look-out"
behavi or exhi bited by Mata i s conmon anong t hose persons who engage
in smuggling drugs into the United States from Mexi co.

Considered in context with all of the evidence presented at
trial, the prosecutor's conduct, although probably inappropriate
under Doyle, did not in fact contribute to the guilty verdict and
was, therefore, neither plain error nor legally harnful. Carter,
953 F.2d at 1466; Lowenberg, 853 F.2d at 302.

AFFI RVED.
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