IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7211
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DAVI D E. HULL

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. CR 92-112-S-001
(January 6, 1994)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

David E. Hull pleaded guilty to a two-count indictnment and
was sentenced to consecutive 60-nmonth terns of inprisonnment on
each count, five years supervised release on count one, and a
$2, 000 fi ne.

When a defendant argues that the district court has failed
to conply wwth Fed. R Cim P. 11, this Court conducts a two-
part harm ess-error analysis: "(1) D d the sentencing court in

fact vary fromthe procedures required by Rule 11, and (2) if so,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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did such variance affect substantial rights of the defendant?"

United States v. Johnson, 1 F.3d 296, 298 (5th Cr. 1993) (en

banc) .

The district court informed Hull that he was subject to a
sentence of not |ess than five years nor nore than 40 years
i nprisonment on count one, and a mandatory consecutive five-year
sentence on count two, and Hull indicated that he understood the
potential sentence. Following this explanation the transcript

shows that the court stated "[t]hat neans it will not run

consecutive with or at the sane tine as the crack cocai ne [count

one] sentence. It's inportant you understand it, young man. Do
you?" Apparently the district court inadvertently said or the
court reporter inadvertently recorded "consecutive" rather than

“concurrent,"” but neither Hull nor his attorney indicated that
there was any confusi on about the potential punishnent. Hull has
not shown that the district court varied fromthe requirenents of
Rule 11

For the first tinme on appeal Hull argues that he was denied
ef fective assistance of counsel because it is per se ineffective
assi stance to recommend that a defendant plead guilty if the
def endant can obtain no benefit frompleading guilty. To prevai
on this claimHull nust denonstrate that his attorney's

performance was deficient and that the deficient perfornmance

prejudi ced his defense. Strickland v. Washi ngton, 466 U. S. 668,

687, 104 S.Ct. 2052, 80 L.Ed.2d 74 (1984). Hull's particular
all egations can never rise to the |evel of ineffective assistance

of counsel.
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AFF| RMED.



