IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7208
Conf er ence Cal endar

JEROVE BENBOW
Peti ti oner- Appel | ant,
ver sus

EDWARD HARGETT, Superi ntendent,
M ssissippi State Penitentiary,

Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. CA 91-120-D
(Cctober 28, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Jeronme Benbow has appeal ed fromthe district court's deni al
of his petition for habeas corpus relief relative to his
conviction in a Mssissippi state court of sexual battery on his
adopt ed daughter Robyn. W affirm

Benbow contends that he is entitled to relief on grounds
that the jury verdict was agai nst the overwhel m ng wei ght of the

evi dence and contrary to law. He argues that Robyn's testinony

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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was so i npeached that it was not credible.

"I nsufficiency of the evidence can support habeas corpus
relief only where the evidence, viewed in the |ight nost
favorable to the prosecution, is such that no rational fact
finder could have found the essential elenents of the crine

beyond a reasonable doubt.” Marler v. Blackburn, 777 F.2d 1007,

1011 (5th Gr. 1985). "The Court nust refer to the substantive
el ements of the crimnal offense as defined by state |aw. "

Turner v. MKaskle, 721 F.2d 999, 1001 (5th Cr. 1983). "The

evi dence need not exclude every reasonabl e hypot hesis of
i nnocence, however, and a jury may choose any reasonabl e

construction of the evidence." Story v. Collins, 920 F.2d 1247,

1255 (5th Gr. 1991). Furthernore, "[a] federal court may not
substitute its own judgnent regarding the credibility of

w tnesses for that of the state courts.” Marler, 777 F.2d at
1012.

Benbow was convicted of violating Mss. Code Ann. § 97-3-
95(1)(a) (Supp. 1993), which provides: "A person is guilty of
sexual battery if he or she engages in sexual penetration wth:
(a) Another person without his or her consent." Section 97-3-

97(a) provides in part that " Sexual penetration' includes .
any penetration of the genital or anal openings of another
person's body by any part of a person's body."

Robyn Benbow testified wi thout contradiction that after
Benbow unsuccessfully attenpted to force her to have sexual
intercourse with her, he inserted his fingers into her vagina

against her will. Robyn testified further that she escaped
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monentarily only to have Benbow return and again insert his
fingers into her vagi na against her wll.

In Peters v. Wiitley, 942 F.2d 937, 938-39, 941-42 (5th Cr

1991), cert. denied, 112 S.C. 1220 (1992), this Court found that

the evidence was sufficient to support a conviction of sinple
rape even though the substantial evidence of guilt consisted only
of the severely retarded victims testinony. |In the case sub
j udi ce, Robyn Benbow s testinony was substantially corroborated
by that of the physician who exam ned her and anot her w tness.
The credibility of the witnesses was for the jury to
determne. Marler, 777 F.2d at 1012. Construing the trial
evidence in the light nost favorable to the prosecution, a
rational trier of fact could reasonably have found Benbow guilty
beyond a reasonabl e doubt, as his jury did. Accordingly, the
district court did not err by denying habeas relief to him

AFFI RVED.



