UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7200
Summary Cal endar

CHARLES A. M TCHELL
Pl ai ntiff-Appellant,
VERSUS
LI PSCOVB O L COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA GC91-219-B-O

(Novenber 3, 1993)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

In this action under the Age Di scrimnation in Enpl oynent Act
(ADEA), 29 U.S.C. 88 621 et seq., Charles A. Mtchell appeals from
an adverse judgnent as a matter of law, followng his case-in-
chief. Finding no reversible error, we AFFIRM

| .
Mtchell, then 54 years old, was hired by Lipsconb Gl in

Sept enber 1989 and di scharged | ess than ten nonths later. Lipsconb

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



O | operated 12 convenience stores in M ssissippi and Arkansas and
hired Mtchell to be retail operations manager for its stores
Mtchell was responsible for their satisfactory retail performance?
and directly supervised four stores. The others were directly
supervi sed by Ken Anderson, then age 39, and Jam e Lipsconb, then
age 20. Jam e Lipsconb's father, Jim Lipsconb, owned and was
presi dent of Lipsconb GI. Wen Mtchell was hired, his superiors
in the conpany were Rick McCourt, the Executive Vice President of
Li psconb QI, and Jim Li psconb.

In his earlier enploynent with Dodge Stores, Mtchell had used
certain conveni ence-store nmanagenent policies. One was described
by Mtchell as a "sit on" policy; he went to a problem store and
stayed there, without attending to other stores, until the probl ens
at the store were resol ved.

Shortly after Mtchell started working for Lipsconb G, he
began "sitting on" one of the four stores for which he was directly
responsi ble. MCourt and Ji mLi psconb, however, told Mtchell not
to do so, because Lipsconb G| did not have enough personnel to
take over Mtchell's duties at other stores while he "sat on" one.
In addition to being dissatisfied wwth Mtchell's attenpts to "sit

on" the stores, Mtchell's supervisors had problens with the four
stores for which he was directly responsible. These probl ens
i ncl uded i nventory shortages and "l ost cash" in excess of accepted

i ndustry levels, and increased overtine. In many cases, these

2 The "retail performance" aspect of the conveni ence stores
busi ness refers to their sales of nerchandi se other than gasoline
and ot her autonotive products, such as beer, cigarettes and food.
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probl ens worsened after Mtchell was hired. He ascribed these
problenms in part to not being allowed to "sit on" the stores.
After being discharged in July 1990, Mtchell pronptly filed

an age di scrimnation charge with the Equal Enpl oynent Qpportunity

Comm ssion, stating: "I believe |l was discrim nated agai nst because
of nmy age (55), since ... | was replaced by a younger person."?
Mtchell later filed nore detailed statenments in support of

his EEOCC claim however, he did not allege that Lipsconb Gl
enpl oyees had made any age-rel ated comments to him After the EECC
i ssued a no-cause determ nation in March 1991, Mtchell filed suit
that Septenber. A bench trial took place on February 11-12, 1993.

At trial, Mtchell testified that McCourt had nade age-rel ated
coments to him about twice a nonth. He explained that this
information was not included in his EEOC charge, affidavit, or
supporting docunents because Mtchell was not "an expert in |aw'
and was filing the EECC charge "on [his] own".

The only w tness who supported Mtchell's testinony regarding
age-rel ated statenents was Barbara Dillard, also a fornmer Lipsconb
Ol enployee, and a friend of Mtchell's. Dillard testified that
McCourt had, on several occasions, made such remarks to Mtchell.
Dillard earlier had submtted a statenent to the EECC, however, in

whi ch she described one incident, wthout nention of any age-

3 It was later stipulated that Mtchell was not replaced; his
duties were reassigned to existing enployees. His position (retai
oper ati ons manager) was abolished. Anderson and Jacki e Ables (who
had been hired primarily to replace Li psconb's son Jam e) took over
managenent of the four stores for which Mtchell had been directly
responsi bl e.



related comment. And, in a conversation with Lipsconb Ql's
counsel less than two weeks prior to trial, Dllard said nothing
about such remarks. Dillard' s explanation for the inconsistency
was that she had not realized that she was talking to Lipsconb
O l's counsel.

Jim Li psconb, called as an adverse witness, testified that
Mtchell had been fired for unsatisfactory performance. Shortly
after Lipsconb testified, Mtchell rested his case-in-chief. On
Lipsconb G l's notions for judgment as a matter of l|aw and
attorney's fees, the court granted the forner.?®

1.

In challenging the judgnent as a matter of law, Mtchell
rai ses nunerous issues; several concern evidentiary rulings, and
the rest primarily concern whether the district court properly
characterized the elenents of a prinma facie case for age
di scrim nation.

A

W review evidentiary rulings for abuse of discretion and
reverse such rulings only where they affect a substantial right of
the conplaining party. E.g., Southern Pacific Transp. Co. V.
Chabert, 973 F.2d 441, 448 (5th Gr. 1992), cert. denied, __ US.
_, 113 S. . 1585 (1993); see also Fed. R Evid. 103(a), Fed. R

Cv. P. 61. For a bench trial, the district judge is entitled to

4 Fed. R Cv. P. 50(a).

5 The court took the fee request wunder advisenent, and
ultimately denied it.



even greater latitude in such rulings. Chabert, 973 F.2d at 448;
see also Polythane Sys., Inc. v. Marina Ventures Int'l Ltd., 993
F.2d 1201 (5th Gir. 1993).

Mtchell asserts, first, that the district court inproperly
denied him a right to put on "rebuttal evidence" regarding Jim
Li psconb's testinony. But, Lipsconb was called by Mtchell as an
adverse witness; Mtchell exercised the opportunity to attenpt to
i npeach Lipsconb's testinony and to respond to Lipsconb Ql's
direct exam nation of Jim Lipsconb.

Mtchell essentially seens to be conplaining that he was not
all owed to reopen his case after he rested. But, rebuttal evidence
"is not to be used as a continuation of the case-in-chief". Cates
v. Sears, Roebuck & Co., 928 F.2d 679, 685 (5th Gr. 1991). W
find no abuse of discretion in the district court not allow ng
Mtchell to reopen.

Mtchell also contends that the district court erred in not
permtting himto depose his pre-Lipsconb Ol enployer in order to
denonstrate primarily Mtchell's previous satisfactory job
per f or mance. The court did not abuse its discretion. | t
considered a detailed offer of proof, and determ ned correctly that
the deposition testinony would be irrel evant.

Finally, Mtchell contends that the district court erred by
granting Lipsconb Gl's notion in |limne to exclude evidence on

conditions of enploynent.? This argunent msrepresents the

6 No nmotion in |imne appears in the record. Mtchell seens to
have confused Lipsconb Gl's notion to dismss these clains with
its motion in limne to exclude the proposed deposition testinony,
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district court's actions. It properly dismssed those el enents of
the conplaint dealing with failure to pronote, because the
plaintiff did not raise them before the EECC The court,
construing Mtchell's EEOC charge liberally, found that it did not
allege failure to pronote, only discharge as a result of age. And,
generally, we will consider only those grounds in an enpl oynent
discrimnation case that were tinely raised in the admnistrative
process. See generally Anderson v. Lewis Rail Serv. Co., 868 F.2d
774 (5th Gr. 1989); Hornsby v. Conoco, Inc., 777 F.2d 243, 247
(5th Cr. 1985); Sanchez v. Standard Brands, Inc., 431 F.2d 455
(5th Gir. 1970).

Mtchell also msconstrues the court's decision by stating
that it concerned the exclusion of evidence of the conditions of
Mtchell's enployment. Mtchell was never denied the right to put
on such proof as it related to his claim | ndeed, he presented
extensi ve evidence regarding those conditions; the court sinply
held that this wevidence did not present a case of age
di scrim nation.

B

Next, we consider the district court holding that Mtchell did

not present a prim facie case. Essentially, Mtchell contends

that the court erred in defining the elenents of the prima facie

di scussed supra. And, even if this issue also can be characterized
as the court's granting a notioninlimne. Mtchell nmade no offer
of proof on failure to pronote. Therefore, we reviewthe exclusion
only for plain error, Fed. R Evid. 103(a)(2), and find none.

-6 -



case under the ADEA, and then found, erroneously, that Mtchell had
not proved several of them

In review ng judgnents as a matter of |aw, we consider

all the evidence -- not just that evidence which
supports the non-nover's case -- but in the |ight
and with all reasonable inferences nost favorable
to the party opposed to the notion. |If the facts

and i nferences point so strongly and overwhel m ngly

in favor of one party that the Court believes that

reasonable nen could not arrive at a contrary

verdi ct, granting of the notions is proper.
Hor nsby, 777 F.2d at 245 (quoting Boeing Co. v. Shipman, 411 F.2d
365, 374 (5th CGr. 1969) (en banc)).

The elenents of a prim facie case under the ADEA are:

[A] plaintiff nust prove that he was discharged,

was qualified for the position; was wthin the

protected class at the tinme of the discharge; was

repl aced by soneone outside the protected class, or

by soneone younger, or show otherwise that his

di scharge was because of his age.
ld. at 246 (citing Elliott v. Goup Medical & Surgical Serv., 714
F.2d 556, 564 n. 9 (5th GCr. 1983), cert. denied, 467 U S. 1215
(1984)) (enphasis added). If the plaintiff succeeds in
establishing this prim facie case, the burden of production shifts
to the enployer to showa legitimate, nondi scrimnatory reason for
t he di scharge. Bi enkowski v. Anerican Airlines, Inc., 851 F.2d
1503, 1505-06 (5th Cr. 1988). The plaintiff nust then prove that
those reasons are sinply pretexts for discrimnation. |d. at 1506.
The plaintiff may do so either by show ng that the defendant was
nmore likely notivated by a discrimnatory purpose than by the one
stated; or by showing that the defendant's stated reason is not

credible. 1d., citing Texas Dept. of Comunity Affairs v. Burdine,



450 U. S. 248, 253-56 (1981). An enpl oyee's subjective belief that
she was discharged as a result of age discrimnation does not
provi de enough evidence to withstand a notion for judgnent as a
matter of law "in the face of proof showing an adequate non-
di scrimnatory" reason for discharging her. Hornsby, 777 F.2d at
246.

1.

I n appl ying these standards, we find no reversible error. The
district court did err in holding that Mtchell had not nmade out a
prima facie case sinply because he had not been replaced. The
court defined the fourth el enent of the prima facie case to be only
that Mtchell "was repl aced by soneone outsi de the protected cl ass,
that is, soneone under forty." And, it used this definition in
holding that Mtchell had not nmade a prinma facie case, because
"el enment nunber four, that is, that the plaintiff nust be repl aced
by sonmeone outside the protected class, ha[d] not been proven."

We agree with Mtchell that he could have presented a prim
facie case, w thout showi ng that he was replaced, if he had proved
ot herwi se that he was discharged because of his age. See, e.g.
Bi enkowski, 851 F.2d at 1505-06 (citing Elliott, 714 F.2d at 565).
As hereinafter discussed, however, we find that this error does not
warrant reversal

2.

Mtchell also contends that the district court erred in

finding that Mtchell was not "qualified" for his position, for

pur poses of satisfying the third elenent of his prinma facie case.



The court found that Mtchell was not "qualified to do" the type of
work required of him because he "insist[ed] on inplenenting
policies contrary to [Lipsconb Gl's] policies". Again, we agree
that this m scharacterizes the elenents of the prima facie case.
"Qualified," in this context, nmeans only that Mtchell needed to
show t hat he "continued to possess the necessary qualifications for
his job at the tinme of the adverse action," i.e., at the tine he
was di scharged.’” Bienkowski, 851 F.2d at 1506. 1In this respect,
it does not nean that Mtchell nust have been perform ng at a | evel
that net Lipsconb's legitinmate expectations. See id. at 1505
(citations omtted). As tothis elenent, the finding that Mtchel
was not qualified, if based on a perception that he was not
perform ng as Li psconb expected, was error. Again, however, it was
not reversible error.
3.

The errors discussed supra do not require reversal, because
the district court explicitly found that, even assum ng M tchel
presented a prina facie case, he did not neet his burden of show ng
t hat Li psconb's asserted nondi scrim natory reasons for discharging
hi mwere pretextual. As discussed hereinafter, we agree with this
determ nation

The district court, in granting the notion to dism ss, nade a

conclusion as to the ultimate i ssue presented by the case: i.e.,

! Odinarily, a plaintiff remains "qualified" if he has not
"suffered physical disability or | oss of a necessary professional
|icense or sone other occurrence that render[s] himunfit for the
position for which he was hired." Bienkowski, 851 F.2d at 1506 n.
3.



that Mtchell was di scharged because of hi s i nadequat e perfornmance,
not because of his age. The court, first of all, was not convinced
that any age-discrimnatory behavior occurred. Mtchell's only
al I egations concerning discrimnation (other than the bald fact of
his discharge) were that his supervisor, MCourt, had nade age-
discrimnatory remarks to him In this regard, the only evidence
presented, other than Mtchell's testinony, was Dillard's. And

the court found Dllard's testinony regarding the alleged
statenents "whol[I]y incredible". It noted that Mtchell was hired
when he was "in his md fifties ... and he was term nated -- still

in his md fifties", only nine nonths later. The court found it

"inconceivable ... that amanin his md fifties would be hired and
term nated nine nonths | ater because of his age. |f the defendant
practiced age discrimnation, it would never have hired
[Mtchell]."

Further, the court found that any statenents that MCourt
could have made would not have had any effect on Mtchell's
di scharge. The court found that the decisionto term nate M tchel
was made by Jim Lipsconb alone, wthout any consultation wth
McCourt . Thus, the court found that "... any [age-related]
statenents, ... if they were made, which the evidence does not
convince the Court that they were, had no bearing and no place in
the decision to termnate [Mtchell]".

By contrast, the court found that Lipsconb's testinony showed
a non-age-related reason for term nation:

The testinony was, and the Court finds it wholly
credible, that M. Lipsconb decided to fire M.
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Mtchell because the figures, the sales figures had
not inproved any since M. Mtchell had cone to
work there and in sonme instances they had
deteriorated. Wether that was a good deci sion or
a bad decision is irrelevant.... The court 1is
sinply concerned as to whether or not that was the
reason for the firing, as opposed to a firing
because of age, and the Court is convinced that it
was. . ..

Considering the evidence in the light nost favorable to Mtchell,
a reasonable trier of fact could not have concluded that age
discrimnation notivated the decision to discharge him The
judgnent as a matter of |aw was correct.
L1,
Pursuant to the foregoing, the judgnent is

AFF| RMED.



