IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN

No. 93-7191
Summary Cal endar

SN
AUNDRAY | SAAC,
Pl ai ntiff-Appellant,

ver sus

C. V. GLENNS,
ET AL.,

Def endant s- Appel | ees.

SIIIIIIIIIIIIIIIIIIID L
Appeal fromthe United States District Court for the

Southern District of M ssissippi
(CA-J92-0600(L) (N))
SDIIIIIIIIIIIIIIIIIID L
(July 29, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Aundray | saac (| saac) appeal s the district
court's dismssal of his 42 US C. 8§ 1983 |lawsuit against
def endant - appel | ees Pi ke County, M ssissippi (Pike County), Pike

County Sheriff, G V. dennis (Aennis), Amte County, M ssissippi

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(Amte County), and Amte County Sheriff, Gene Md endon
(Mcd endon).? We nodify and affirmin part, vacate in part, and
remand for further proceedings in accordance with this opinion.
Facts and Proceedi ngs Bel ow

On Septenber 24, 1992, |Isaac, a state prisoner proceeding pro
se and in forma pauperis, filed this lawsuit pursuant to 42 U S. C
§ 1983. In his conplaint,? |saac stated that on January 17, 1992,
he and four other Mssissippi state prisoners (collectively
"Transferees") were transferred fromthe Pike County jail to the
Amite County jail. Approximately ten days later, the Amte County
jail was set on fire.® According to |saac, although he and the
ot her Transferees conpl ai ned of snoke inhalation due to the fire,
Am te County deputies provided nedical treatnent to only the Amte

County i nnmates.

. | saac' s conpl aint naned the Pike County and Amte County
sheriff's departnents as defendants. The district court, noting
that | aw enforcenent departnments are not |egal entities subject
to suit, liberally construed the pro se conplaint as a section
1983 cl ai m agai nst each county and its respective sheriff.

2 On Novenber 24, 1992, the magistrate ordered Isaac to file
an anended conplaint that specifically stated how d ennis had
violated his constitutional rights. Isaac's anended conpl ai nt
did not state any new allegations and, in fact, was just a very
abbrevi ated version of the original conplaint. It appears that

| saac intended to file a supplenental conplaint instead of an
anended conplaint, since as a general rule an anended conpl ai nt
supersedes the original conplaint. dark v. Tarrant County, 798
F.2d 736, 740 (5th Gr. 1986). Due to |Isaac's pro se status, we
wll treat the anmended conpl aint as a suppl enental conplaint.
See Jacquez v. Procunier, 801 F.2d 789, 793 (5th Cr, 1986).

3 There is a dispute as to howthe fire started. |[saac

all eges that one of the Amte County deputies started the fire,
whereas the Amte County sheriff's departnent contends that the
Transferees were responsi bl e.



Shortly thereafter,* the Transferees were sent back to the
Pi ke County jail. Isaac asserted that although he inforned Pike
County jail officials of hisinjuries, they also refused to provide
himw th nedical treatnent. Isaac further alleged that during the
foll ow ng week he inforned the Pi ke County "supervisors" about his
| ack of nedical treatnent, but received no response. |saac stated
that he did not receive any nedical treatnent until approximtely
two nonths [ ater, after he was sentenced and sent to a correctional
facility in Rankin County, M ssissippi.

In response to Isaac's conplaint the defendants filed a
Federal Rule of G vil Procedure 12(b)(6) notion to dismss. On
March 4, 1993, the district court ruled that Isaac failed to state
a claimupon which relief could be granted under the "hei ghtened
pl eading requirenent” and dism ssed with prejudice. | saac now
appeal s.

Di scussi on
| . Hei ghtened Pl eadi ng Requi r enent

The hei ghtened pl eading requi renent was established by this
Circuit in Elliott v. Perez, 751 F.2d 1472, 1482 (5th Cr. 1985).
Under this requirenent, a plaintiff suing a governnent official for
damages pursuant to section 1983 nust state with factual detail and
particularity the basis of the claim including why the qualified
imunity defense could not be nmaintained. | d. The court in

Elliott concluded that the doctrine of imunity conferred upon a

4 It is unclear fromlsaac's conplaint whether the Transferees
were sent back to the Pike County jail the sane day.
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def endant governnment official not only immunity fromliability, but
al so immunity fromdefending against a lawsuit. 1d. at 1478. This
Circuit |ater expanded the hei ghtened pl eading requirenent to al
section 1983 | awsuits. See, e.g., Palner v. San Antonio, 810 F.2d
514, 516-17 (5th Gr. 1987).

The hei ghtened pl eadi ng requirenent was overruled in part by
the Supreme Court's decision in Leatherman v. Tarrant County
Narcotics Intelligence & Coordination Unit, 113 S.C 1160, 1163
(1993). Leatherman involved a section 1983 | awsuit that alleged a
failure by the municipal defendants to adequately train its police
officers. 113 S.Ct at 1161. The | awsuit had been di sm ssed by the
district and appellate courts based on the hei ghtened pleading
requi renent. | d. The Suprene Court reversed the dism ssal and
held that a hei ghtened pl eadi ng requirenent may not be applied to
section 1983 | awsuits against nunicipalities.®

Based on Leat herman, |saac's conpl aint agai nst the nuni ci pal
def endants Amte County and Pi ke County, and McCd endon and d enni s
in their official capacities, does not have to satisfy the

hei ght ened pl eading requirenent.® Therefore, as to them |Isaac's

5 |d. at 1163. The Court reasoned that as nunicipal defendants
do not enjoy qualified immunity, the purpose of hei ghtened

pl eadi ngs, which is to give defendants inmunity fromthe pre-
trial prelimnaries of a lawsuit, is not served with these
defendants. 1d. at 1162.

6 The Suprenme Court |left open the question whether a conpl aint
filed against a governnent official sued in his individual
capacity may be subject to the hei ghtened pl eadi ng requirenent.
ld. at 1162. We decline to address that issue because the result
is the sane whether we apply to McC endon and Aennis in their

i ndi vi dual capacities the hei ghtened pl eadi ng requirenment or the
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conplaint must only conply with the Federal Rules of Civil
Procedure. Under Rule 8(a)(2), a conplaint is required to provide
"a short and plain statenent of the clai mshow ng that the pl eader
isentitledtorelief." Fep. R GQv. P. 8(a)(2). Isaac's conplaint
shoul d give the defendant fair notice of what the claimis and the
grounds upon which it rests. Leat herman, 113 S. Ct. at 1163
citations omtted).

1. Amte County & McC endon

A municipality cannot be held |iable under a theory of
respondeat superior. Monel | v. Departnent of Social Servs., 98
S.Ct. 2018, 2036 (1978). In order to establish nmunicipal liability
under section 1983, a plaintiff nmust establish that there was "(1)
a policy (2) of the [nmunicipality's] policynmaker (3) that caused
(4) . . . deprivation of a constitutional right." Gandstaff v.
Borger, 767 F.2d 161, 169 (5th Gr. 1985). Such limtations also
apply when a sheriff or simlar official is sought to be held
liable for acts of his subordinates. Thonpkins v. Belt, 828 F.2d
298, 303 (5th Cir. 1987).

Al though in his conplaint |Isaac states that several Amte
County deputies refused to provide himnedical treatnent, he fails
to plead that an Amte County policy or custom caused the
deprivation. |In addition, the facts as alleged do not support an
inference that a policy or custominstituted by the sheriff or
governing body (i.e., the policynaker), was a factor in the denial

of nmedical treatnent to |saac. Unlike the plaintiffs in

ordi nary standard under Federal Rule of Civil Procedure 8(a)(2).
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Leat herman, |saac does not specify any action by Amte County or
the Amte County sheriff as the cause of his failure to receive
nedi cal treatnent.’” 1In addition, |saac's pleadings do not allege
that Mcd endon was in any way involved in his denial of nedica
treat nent. | saac has not pleaded sufficient facts to support
recovery based on municipality liability against Amte County or
personal Iliability against MOC endon. Al t hough his conpl aint
contains serious allegations against several deputies in their
i ndi vidual capacities, it fails to state a cl ai magai nst defendants
Amite County and Mcd endon. Thus, the district court's dism ssal
of Isaac's | awsuit agai nst defendants Am te County and McC endon i s
af firnmed.
1. Pike County and d ennis

A plaintiff suing under section 1983 may recover against a
municipality if he shows that sone nunicipal custom or policy
caused a deprivation of reasonable nedical attention. Rhyne v.
Henderson County, 973 F.2d 386, 392 (5th Gr. 1992). The policy
must be a deliberate and conscious choice by the nunicipality's
pol i cymaker. 1d.

In contrast to his pleadings against Amte County, |saac
states that officials at the Pike County jail knew of his failure

to receive nedical treatnent. |saac's conplaint alleges that Pike

! The plaintiffs in Leatherman alleged that the nmunicipality
had failed to adequately train its police officers. 113 S.C at
1161. This allegation specified the customor policy that had
caused the constitutional deprivation. |saac, however, has not
speci fied any customor policy pronmulgated by Amte County

of ficials which caused a deprivation of his constitutional
rights.



County "county supervisors"sQpresumably the county's governing
bodysower e i nformed about his lack of nedical treatnent after the
Amite County fire, but refused to provide him with any nedica
treatnment during the approximately two nonths he was detai ned at
the Pike County jail. | saac's conpl ai nt asserts that
"supervisors,"” and not just individual deputies, purposefully
deni ed hi m needed nedi cal treatnent.

These all egations by Isaac, a pro se plaintiff, sufficiently
pl ead nmunicipal liability under section 1983 since he establishes:
(1) it was the policy of (2) Pike County that (3) caused (4) himto
be deprived of needed nedical treatnent during the tinme he was
detai ned at the Pike County jail.

| saac' s pl eadi ngs agai nst Pi ke County and the supervisor of
the sheriff's departnent, dennis, satisfy the liberal "notice
pl eadi ng" systemof FED. R Cv. P. 8(a)(2) since it gives themfair
notice of his claimand the grounds upon which it rests. Wile it
is a closer question as to whether the claim against dennis
individually satisfies the heightened pleading requirenent, we
conclude that, under all the circunstances, the dismssal as to
A ennis individually should al so be vacated. O course, dennis,
and Pi ke County for that matter, nmay nove for a nore definite
statenment. Therefore, the district court's dism ssal of Isaac's
| awsuit agai nst Pike County and dennis is vacated.

For the foregoing reasons, we AFFIRM the district court's
di sm ssal of Isaac's clains agai nst Amte County and McCl endon, but

MODI FY the judgnent in this respect to nake the dism ssal wthout



prejudice.® W VACATE the district court's dismssal of |saac's
clains against Pike County and dennis, and REMAND for further
proceedi ngs in accordance with this opinion.

AFFIRMED in part, MODIFIED in part, VACATED in part, and
REMANDED.

8 "When dism ssal of a pro se conplaint is warranted, it
shoul d generally be without prejudice in order to afford the
plaintiff the opportunity to file an anended conplaint." Good v.

Allain, 823 F.2d 64, 67 (5th Cr. 1987). Nothing in Isaac's
pl eadings affirmatively negates possible liability of Amte
County and M endon.



