IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7164
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
WOODROW BEAMER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(CRW89 39 D (WC 91 102))

(Cct ober 18, 1993)
Before SM TH, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM *

Whodrow Beaner appeals the denial of his pro se federal

prisoner's notion to vacate, set aside, or correct his sentence

pursuant to 28 U.S.C. § 2255. Finding no error, we affirm

The followng facts are found in United States v. Beaner, No.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



90-8096 (5th Gr. Nov. 27, 1990) (unpublished), in which this court
affirned Beaner's conviction

I n Oct ober of 1988, M ssissippi Bureau of Narcotics
(MBN) agents, pursuant to a state search warrant,
searched Beaner's residence and seized certain firearns.
A few days | ater, another search was conducted pursuant
to a federal search warrant; and additional firearnms were
sei zed. An indictment was filed charging Beaner with
being a convicted felon in possession of firearns.

In April 1989, Beaner sol d approxi mately .5 grans of
crack cocaine to a MBN confidential informant. A few
days l|ater, Beaner was stopped in his autonobile to
execute a federal arrest warrant based on the original
firearns indictnent. A search of Beaner's autonobile
subsequent to the arrest revealed a revolver and two
bottles containing approximately 18.6 grans of crack
cocai ne under the front seat, m dway between the passen-
ger and driver seats. At the tine of the arrest, |saac
Bogard was riding with Beaner. After being advised of
his rights, Beaner admtted that he owned the revol ver
but deni ed owni ng the cocai ne.

A superseding i ndi ctment was fil ed chargi ng Beaner,
in addition to the earlier gun charges (counts 1 and 2),
wth two counts of possession with intent to distribute
cocai ne (counts 3 and 4) and one count of possession of
a firearmduring a drug offense (count 5). Counts 1 and
2 were dismssed after a suppression hearing; a jury
found Beaner guilty of counts 3, 4, and 5.

Proceeding pro se and in forma pauperis, Beaner filed a notion to

vacate, set aside, or correct sentence under section 2255, raising
seven issues: (1) Hs Fifth Arendnent right to remain silent was
violated; (2) he was denied effective assistance of counsel at
trial, in violation of the Sixth Arendnent; and (3) on appeal, (4)
he suffered prejudice as a result of prosecutorial msconduct and
(5) judicial msconduct; (6) his excessive sentence constituted
cruel and unusual punishnent in violation of the Ei ghth Anendnent;
and (7) he was denied a fair and inpartial trial. W t hout
eliciting a response fromthe governnent, the district court denied
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Beaner's notion, as follows:

This Court presided over the trial of M. Beaner and is

of the opinion that he was very capably represented by a

wel | qualified and experienced nmenber of the bar of this

court. The court is of the opinion that the | egal issues

raised in his petition were argued before this court at

the trial level and before the Fifth Grcuit Court of

Appeal s when his conviction was appealed to that court.

The district court erred, as Beaner raised only two i ssues on
di rect appeal: "(1) [T]he district court erred in not giving a
requested jury instruction; and (2) there was i nsufficient evidence
to support his conviction." This court vacated the judgnent and
remanded to all ow t he governnment an opportunity to respond and for
further consideration of Beaner's clains.

Inits responses, the governnent asserted that Beaner's cl ains
of trial error were procedurally barred because they had not been
rai sed on direct appeal. Further, the governnent argued that there
was no nerit to the claimof ineffective assistance of counsel at
trial and on appeal .

In a nmenorandum opinion, the district court found that
Beaner's clai nms, except the Sixth Arendnent claim were procedur-

ally barred because he had not raised themon direct appeal. The

court denied relief on the claimof ineffective assi stance.

.
On appeal, Beaner raises the sane seven issues presented in
his section 2255 notion. In his brief, he addresses only the
question whether the district court erred in deciding his ineffec-

tive assistance of counsel claimw thout an evidentiary hearing and



W t hout considering his response to the governnent. Rather than
argue the remaining issues in his brief, he asks us to review his
clains "on the original papers as attached hereto along with the
other clains and issues raised . . . in his response. "

Cenerally, clains not argued in the body of the brief are

abandoned on appeal, even if the appellant is proceeding pro se.

See Yohey v. Collins, 985 F. 2d 222, 224-25 (5th Gr. 1993). Beaner

presents his argunents in the body of his reply brief, however.
Because there is no apparent prejudice to the governnment, we wll

address the nerits of Beaner's clains on appeal. See United States

v. Pierce, 959 F.2d 1297, 1301 n.5 (5th Cr.), cert. denied, 113

S. C. 621 (1992).

The prelimnary question is whether Beaner is procedurally
barred fromraising these issues in a collateral challenge to his
conviction. "For a collateral attack under 8§ 2255, "a distinction
i s drawn between constitutional or jurisdictional errors on the one
hand, and nere errors of law on the other.'" [d. at 1300-01 (5th

Cr. 1992) (quoting United States v. Capua, 656 F.2d 1033, 1037

(5th Gr. 1981)). Even an alleged constitutional error may not be

raised "for the first tine on collateral review w thout show ng
both “cause' for [the] procedural default, and "actual prejudice

resulting fromthe error.” United States v. Shaid, 937 F.2d 228,

232 (5th Cr. 1991), cert. denied, 112 S. C. 978 (1992) (citation

omtted). "If the alleged error is not constitutional or jurisdic-
tional, “the defendant nust showthat the error could not have been

raised on direct appeal, and if condoned, would result in a



conplete mscarriage of justice.'”™ United States v. Drobny, 955

F.2d 990, 995 (5th Cir. 1992) (quoting Capua, 656 F.2d at 1037).
"To invoke the procedural bar, however, the governnent nust raise
it inthe district court." |d.

Beanmer's clains that counsel was ineffective at trial and on
appeal are "of constitutional magnitude and satisfy the cause and

prejudi ce standard.™ Pierce, 959 F.2d at 1301. "I neffective

assi stance of counsel . . . is cause for a procedural default."”

Murray v. Carrier, 477 U.S. 478, 488 (1986). Moreover, as a
general rule, ineffective assistance of counsel clains cannot be

resol ved on direct appeal. See United States v. Higdon, 832 F.2d

312, 313-14 (5th Gr. 1987), cert. denied, 484 U S. 1075 (1988).

To support his claim Beaner nust prove two conponents:
(1) that his counsel made errors that were so serious that they
deprived him of his Sixth Amendnent guarantee and (2) that the

deficient performance prejudiced his defense. Strickland v.

Washi ngton, 466 U.S. 668, 687 (1948). To show prejudi ce, Beaner
must denonstrate that counsel's errors were so serious as to render

the result of the trial wunfair or wunreliable. Lockhart V.

Fretwell, 113 S. C. 838, 844 (1993).

Virtually all of Beaner's clains of ineffective assistance of
counsel call into question counsel's defense theory and trial
strategy. "[S]trategic choices nmade after thorough investigation
of law and facts relevant to plausible options are virtually
unchal | engeabl e; and strategic choices nmade after less than

conpl ete investigation are reasonable precisely to the extent that



reasonabl e professional judgnents support the limtations on

investigation." Black v. Collins, 962 F.2d 394, 401 (5th Gr.),

cert. denied, 112 S. C. 2983 (1992) (internal quotations and

citation omtted).

A

Beaner contends that counsel failed to file a notion to
chal | enge the prosecution of both counts of possession with intent
to distribute in the sane trial, a notion to suppress evi dence of
the sale of drugs to the confidential informant in count three, and
a notion to produce any agreenent between the governnent and Bogard
in order to inpeach Bogard's credibility. "[T]Jhe filing of pre-
trial notions “falls squarely within the anbit of trial strat-

egy. Schwander v. Bl ackburn, 750 F.2d 494, 500 (5th Cr

1985) .

Beaner's assertion that counsel was ineffective because he
failed to file a notion to sever pursuant to FED. R CRM P. 8(a)
is groundless. The district court found that there was no basis
for a notion to sever the two drug counts, as "they were of the
sane or simlar character and were parts of a conmon schene. "
Assum ng that counsel's performance was deficient in failing to

file the notion, Beaner has not shown that he suffered prejudice

fromthe all eged m sjoinder. See Washington, 466 U. S. at 697 (Wen

it is easier to dispose of an ineffectiveness claimon the ground
of lack of sufficient prejudice, "that course should be fol-

| owed. ).



As to the notion to suppress, the record indicates that
counsel sought to suppress the evidence discovered in the autono-
bile search (counts four and five) and the evidence found in
Beaner's residence that pertained to the two original firearm
counts (counts one and twd). Counsel's success in suppressing the
evi dence of possession of firearns led to the dism ssal of counts
one and two. Beaner has failed to overcone the presunption that
counsel's decision not to seek suppression of the evidence of the
drug sale to the confidential informant was a sound strategic
deci si on.

Beaner's contention that counsel subjected him to unfair
surprise by failing to seek disclosure of Bogard's agreenent with
the governnment is neritless. Beaner has not denonstrated that
there was an agreenent or that the trial result was unfair or
unrel i abl e because of counsel's professional judgnent not to file

t he noti on.

B

Beaner rai ses several instances of ineffective assistance of
counsel that focus on the theory of the defense. He contends that
(1) counsel failed to object to the introduction of evidence that
Beaner admtted that he was the owner of the gun found in his car;
(2) counsel did not challenge whether the officers advised himof
his rights or the voluntariness of his confession; (3) in his
cl osi ng argunent, counsel corroborated the officers' testinony that

the gun found i n the aut onobil e bel onged to Beaner; and (4) counsel



shoul d have all owed himto testify if the theory of the defense was
t hat Beaner was the owner of the gun but Bogard owned the cocai ne.

Counsel devel oped the theory that the crack cocaine found in
the autonobil e belonged to Bogard and not to Beaner. Therefore,
even if Beaner admtted ownership of the firearm if the cocaine
bel onged to Bogard, Beaner could not be convicted of possession of
afirearminrelation to drug trafficking. Counsel's acquiescence
to evidence that Beaner owned the gun was consistent with the
theory. Beaner has not shown that the plausible defense theory, as
well as counsel's recomendation that Beaner not testify in his
defense, was not sound trial strategy. Therefore, he has not

denonstrated deficient perfornmance.

C.

Beaner contends that counsel was i neffective on appeal because
he failed to rai se i ssues that Beaner wi shed to address. He argues
that, as aresult of counsel's decision to raise only the questions
(1) whether the evidence was sufficient to support the conviction
and (2) whether the district court erred in not giving a requested
jury instruction, he is procedurally barred from raising his
preferred issues in a section 2255 notion. Id. A claim of

i neffective assi stance of appell ate counsel is al so governed by the

Washi ngton standard. United States v. Merida, 985 F.2d 198, 202
(5th Gr. 1993).
Appel | ate counsel need not "raise every nonfrivol ous issue

requested by the client . . . if counsel, as a matter of profes-



sional judgnent, decides not to present those points.” Jones v.
Barnes, 463 U. S. 745, 750-51 (1983). The decision to focus on the
stronger argunents on appeal belongs to counsel, and reasonable
pr of essi onal judgnments should not be second-guessed. 1d. at 751-
52, 754. Beaner has failed to overcone the presunption that

counsel 's perfornmance on appeal was reasonabl e.

D.

Beaner contends that the district court erred in denying his
section 2255 notion w thout holding an evidentiary hearing on his
clains of ineffective assistance of counsel. "The question whet her
an evidentiary hearing is necessary to resol ve charges of ineffec-
tive assi stance depends on an assessnent of the record. . . . |If
the record is clearly adequate to dispose fairly of the allega-

tions, the court need inquire no further." United States v. Sm th,

915 F. 2d 959, 964 (5th Gr. 1990). Beaner's clains of ineffective
counsel could be determ ned on the record; therefore, an eviden-

tiary hearing was not required.

L1l
Because Beaner has not shown that counsel was ineffective at
trial or on appeal, he has not denonstrated cause for the proce-
dural default. See Pierce, 959 F.2d at 1301. 1In his reply brief,
Beaner does not argue agai nst applying the procedural bar to his
remai ning five clains. Even though he attenpts to advance the

i ssues as constitutional violations, he fails to denonstrate either



cause for the procedural default or actual prejudice. 1d. at 1304-
05; Shaid, 937 F.2d at 232. The district court's denial of section
2255 relief is AFFI RVED.
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