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UNI TED STATES OF AMERI CA
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Appeal fromthe United States District Court for the
Sout hern District of Texas
(M 92-202-03)

(January 18, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Burlington Card was found guilty by a jury of 1) conspiracy to
possess with intent to distribute cocaine; 2) aiding and abetting
possession with intent to distribute cocaine; 3) conspiracy to
i nport cocai ne; 4) aiding and abetting the i nportation of cocai ne;

5) conspiracy to possess wth intent to distribute marijuana; 6)

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



ai di ng and abetting possessionwith intent to distribute marijuana;
7) conspiracy to inmport marijuana; and 8) aiding and abetting the
i nportation of marijuana. The district court sentenced Card to
concurrent terns of inprisonnent of 133 nonths on counts 1-4, to be
fol |l owed by concurrent four-year terns of supervised rel ease. Card
was sentenced to concurrent terms of sixty nonths on counts four
through eight, to be followed by concurrent three-year terns of
supervi sed rel ease. All of the sentences are to run concurrently.
The question rai sed on appeal is whether the evidence is sufficient
to support the convictions. W hold that it is and affirm
I

These are the rel evant record facts: On Septenber 2, 1992, at
approximately 1:15 p.m, a 1982 brown Ford van crossed from Mexi co
into the United States at the Hi dal go port of entry. The vehicle
was occupied by dentsford Holland, an alien resident born in
Belize, Central Anerica, and Jacqueline Hunt, an Anmerican citizen.
The agent working at the primary i nspection area noted that Hol |l and
appeared to be very nervous. The agent placed a referral slip on
the vehicle, requesting a canine inspection at the secondary
i nspection area because he suspected that the van was carrying
drugs.

At the secondary i nspection area, a canine imedi ately alerted
to the interior roof area of the van. An exam nation of the outer
roof of the van revealed that a section had been cut out,

recovered, and repainted. Holes were drilled in the van's top and



a drill bit canme out with pieces of duct tape having the odor of
marijuana. A white powdery substance, which tested positive for
cocai ne, was di scovered on another drill bit. The agents cut open
the roof and retrieved 49 packages of marijuana and five packages
of cocai ne.

Burlington Card approached Holland in July 1992 about driving
a van from Chicago to Belize and back to Chicago. Card agreed to
pay Hol | and $10, 000 for making the trip. Holland testified that he
believed that he was transporting marijuana because of the |arge
sum of noney that he was being paid by Card. Card instructed
Hol  and to have the title to the van transferred to Hol |l and's nane
because Holland would not have a problem driving the van into
Mexi can territory. Holland had previously seen Card driving the
van. Holland stated that a woman naned d adys transferred
ownership of the van to him and he received a receipt showng a
payment of $1.00. Holland deni ed payi ng any noney for the van and
clainmed that Card paid the $40 transfer fee on the van.

Holl and testified that he and Card |l eft Chicago in the van on
June 22, 1992. The van was followed by a 1991 N ssan Pat hfi nder
occupied by Card's nother, brother, and a small child. Hol | and
stated that Card agreed to pay all expenses of the trip and that
Card purchased tires for the van during the trip. Holland clained
that he did not have access to the van during their stay in Belize.
Hol | and was required to fly back to Chicago for a court appearance

while the group was in Belize, and Card paid his airfare for the



trip. After they arrived in Belize, Card introduced Holland to
Jacqueline Hunt. On the date of their departure fromBelize, one
of Card's friends picked up Holland, Hunt, and Carl Myvett.
Hol | and requested gasoline noney from Card for the trip back.
Holland's group nmet wth Card at Chetunmal, Mexico. Card was
acconpanied by his nother, brother, niece, and girlfriend.
According to Holland, Card instructed themthat Hunt was to pose as
Holl and' s nother-in-law and was to drive the van over the bridge
into Hi dal go. Prior to leaving Mexico, the group renoved
immgration stickers fromthe van so that the occupants coul d pose
as Anerican citizens. Holland understood that Hunt was to be paid
$5000 for crossing the van. After the drugs were di scovered in the
van, Hunt told agents that the drugs belonged to Card and that Card
had agreed to pay her $2000 for driving the van over the border.
The Ni ssan Pat hfinder crossed the port of entry at Hidal go at
about 2:30 p.m and was placed under surveillance because it had
I1linois plates. An agent followed the vehicle to a shopping
center parking lot where it stopped. The agent observed Card
steppi ng out of the vehicle and the vehicle subsequently pulling
off. The agent testified that the port of entry and the secondary
i nspection area can be viewed fromthe shoppi ng center parking | ot.
The Nissan was also occupied by another black male, two black
femal es, and a black child. Card was arrested | ater that eveni ng.
Edw n Wellington, Card's half-brother, testified that Card

contacted himabout nmaking a vacation trip to Belize. WlIlington



| eft Chicago in his N ssan Pathfinder inlate July 1992 acconpani ed
by his nother and daughter. Holland and Card acconpanied themin
the van, which was driven by both nen during the trip. Card had
agreed to pay all the expenses of the trip, but Wellington stated
that they ultimately split the costs. Card did not stay with his
famly during their nonth-long stay in Belize, and Wl lington did
not see the van during the vacation. Wllington testified that his
group net the van driven by Holland at Chetunal, and they travel ed
t oget her through Mexi co.

Wellington testified that, after seeing Holl and's van stopped
at the secondary inspection station, Card instructed themto deny
knowi ng Holland if they were stopped at the port of entry. Card
al so instructed themto say that they had been in Mexico for a few
days.

I

On appeal, Card argues only that the evidence was i nsufficient
to support his convictions. He contends that the governnent failed
to prove that he was aware that there were drugs located in a
hi dden conpartnent of the van during his tenporary possession of
the vehicle. Card further argues that the evidence showed that he
was not the owner of the vehicle and failed to tie himinto the
schene to transport drugs.

In review ng insufficiency-of-evidence clains, we determne
whether a rational trier of fact could have found that the

gover nnent proved each of the substantial elenents of the offense



beyond a reasonable doubt. U.S. v. Rojas-Martinez, 968 F.2d 415,

420 (5th Gr. 1992), cert. denied, 113 S.Ct. 828 (1992) and cert.

denied, 113 S. C. 995 (1993). W "nust exam ne the evidence and
all reasonable inferences that may be drawn fromit in the Iight

nmost favorable to the jury verdict.” US. v. Qebode, 957 F. 2d

1218, 1223 (5th Gr. 1992), cert. denied, 113 S .. 1291 (1993)

(internal quotation and citation omtted).

To establish the guilt of a defendant in a drug conspiracy,
the governnent nust prove that an agreenment with an intent to
distribute existed, that the defendant and his co-conspirators each
had know edge of the agreenent, and that they voluntarily

participated in the conspiracy. U.S. v. Rodriguez, 993 F.2d 1170,

1175 (5th Gr. 1993). "An agreenent may be inferred from concert
of action, participation froma collocation of circunstances[,] and
know edge from surrounding circunstances." Id. (interna
quotations and citation omtted). "Mere presence at the scene and
cl ose association with those involved are insufficient factors
al one; nevertheless, they are relevant factors for the jury." Id.
(internal quotations and citation omtted).

"To prove possession of a controll ed substance wwth intent to
di stribute, the governnent nust show beyond a reasonabl e doubt t hat
[the] defendant (1) possessed the illegal substance (2) know ngly

(3) withintent to distributeit.” US. v. Ramrez, 963 F. 2d 693,

701 (5th Cir.), cert. denied, 113 S.C. 388 (1992). An intent to




distribute may be inferred if there is a large quantity of drugs
involved in a transaction. ( ebode, 957 F.2d at 1226.

"Know edge of the presence of a controll ed substance often may
be inferred fromthe exercise of control over a vehicle in which

the illegal substance is concealed.”" US. v. D az-Carreon, 915

F.2d 951, 954 (5th Cr. 1990) (citation omtted). If the
controlled substance is found in a hidden conpartnent of the
vehicle, the governnent nust produce "additional evi dence
i ndi cati ng know edge -- circunstances evi denci ng a consci ousness of
guilt on the part of the defendant." Id. "Possession may be

ei ther actual or constructive." U.S. v. Smth, 930 F. 2d 1081, 1085

(5th Cr. 1991). "Constructive possession" is defined as
"ownership, dom nion, or control over the contraband itself or
dom nion or control over the premses in which the contraband is
concealed."” 1d. (citations omtted). Inportation requires proof
that the defendant played arole in bringing a control |l ed substance

froma foreign country intothe United States. Rojas-Mrtinez, 968

F.2d at 420

Viewing the evidence in the light nost favorable to the
verdict, a rational jury could have found that the governnent
proved the substantial elenents of the charged offenses beyond a
reasonabl e doubt. The evidence reflected that Card organi zed the
trip and acted in concert with Holland and other individuals to
transport a large quantity of drugs across the border into the

United States for the purpose of distribution. Card' s know edge of



the presence of the drugs in the van was refl ected by the evi dence
that he offered to pay |arge suns of noney to his co-conspirators
for making the trip and by his instructions to themto |ie about
their relationships and activities if they were stopped at the port
of entry. Holland admtted that he was aware that he was i nporting
drugs into the United States. Card's guilt was further confirned
by his brother's testinony that he instructed the group in the
Ni ssan to deny that they knew Holland and to |ie about the
activities prior to being stopped.
11
For the reasons stated, the judgnent of convictions of
Burlington Card is
AFFI RMED



