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UNI TED STATES OF AMERI CA,
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Appeals fromthe United States District Court for the
Southern District of M ssissippi
(W92-00027(BR))

(Decenber 15, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

The underlying facts of this appeal commence on June 4, 1992,
when United Parcel Service (UPS) enployee, Victor Arnstrong,
di scovered a damaged package. Arnstrong inspected the package and
observed that it contained clothing and a coffee can. After
determ ning that the package also contained what appeared to be

crack cocaine, Arnstrong contacted | aw enforcenent officials.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Thomas Cavanaugh, an agent for the M ssissippi Bureau of
Narcotics, in conjunction with agents from the Drug Enforcenent
Adm ni stration (DEA), executed a control |l ed delivery of the package
toits |listed address, 103 Irwin Street, Port G bson, M ssissippi.
As Cavanaugh stepped off the UPS truck, Carlos Jackson wal ked to
meet him Cavanaugh infornmed Carlos that he had a package for
Benny Earl Knox and asked Carlos whether he was Knox. Carl os
replied that he was not, but that he was "going to sign for him"
Shortly thereafter, the agents executed a search warrant on the
residence and found the package |ying unopened on the Kkitchen
t abl e.

Lillie Jackson lived in the house at 103 Irwin Street wth her
children, who included Carlos Jackson and Tara G oves. Bobbi e
Banks was the father of Tara's two children. Banks did not live in
the house, but stayed there occasionally. Wen Banks arrived on
the scene on June 4, he told one of the agents in the house that he
was afraid that sonmeone was trying "to set this house up wth
drugs."”

In the course of his investigation, Agent Cavanaugh determ ned
t hat Bobbi e Banks was using the nane Benny Earl Knox. Banks was
subsequent |y arrested. Wiile en route to the DEA office, Banks
told Cavanaugh that he knew who was nmailing the "dope" to Port
G bson and that they were from California. Banks also told
Cavanaugh that a sim | ar package had been delivered to his nother's

house, but that he did not know who picked it up.



At trial, Lillie Jackson testified that Banks told her son,
Carlos, to get the package when it cane. Wen asked whet her she
knew whet her Bobbi e Banks used the nane Benny Earl Knox, Ms.
Jackson stated that "I have not heard himcall hinself Benny Ear
Knox; but | have heard, you know, maybe ot her people -- |ike these
guys that cane here fromCalifornia are really all the people that
| heard call himthat."

Tara G oves testified as a witness for the defense. Goves
testified that a man naned " Chub" was sendi ng her sone cl othes for
her newborn and that, while she was in the hospital having the
baby, she asked Banks to go to her house to | ook for the package.
Groves testified that Chub had previously sent her sone cl ot hes for
her little girl and that the previous package was addressed to Jack
Lew s, but that she did not know Jack Lewis. Wen asked by the
prosecutor what she would have done upon finding drugs in the
package that was supposed to contain baby clothes, Goves stated
that she would have asked Banks about it because "Chub had
affiliated with [Banks]."

Carl os Jackson testified that Banks told himto sign for the
package because Tara was supposed to receive sone clothes for her
baby. Carlos also testified that he never heard anyone refer to
Bobbi e Banks as Benny Earl Knox. On cross-exam nation, Jackson
denied telling Agent Cavanaugh that Banks used the nanme Benny Ear
Knox. The governnent l|ater introduced into evidence an audi otape

of Jackson's statenent taken on June 4, 1992, by Agent Cavanaugh.



In the statenent, Jackson stated that Banks told himto get the
package and that the package contained shoes. He also stated that
Banks was al so known as Benny Knox. The governnent al so i ntroduced
into evidence an audiotape of Jackson's statenent to Banks's
attorney shortly before trial. In that statenent, Jackson all eged
that no one told himto pick up the package and that he knew
not hi ng about it.

Wllie Earl Edwards, a Port G bson police officer, also
testified for the defense. Edwards testified that Banks told him
that a man had cone to Port G bson with drugs in his vehicle. As
Edwards | ater searched the vehicle, the man told Edwards that he
believed that Banks was responsible for the search. Edwar ds
testified that he believed that Chub and other nmen fromcCalifornia
had franed Banks as revenge for the search. The jury found Banks
guilty.

I

Banks argues that the district court commtted plain error by
all ow ng the adm ssion of the three i nadm ssi bl e hearsay statenents
that were highly prejudicial. He argues that the prosecutor
exacerbated the prejudice by repeatedly referring to the testinony
in his closing argunent.

Banks did not object at trial to the introduction of any of
the statenents. "If there is no contenporaneous objection to
testi mony whose adm ssibility is contested on appeal, the "plain

error' standard of reviewapplies.” U.S. v. Garcia, 995 F. 2d 556,




561 (5th Cir. 1993). In order to constitute plain error, the error
must have been so fundanental as to have resulted in a m scarri age
of justice.

Hearsay is "a statenent, other than one nade by the decl arant
while testifying at trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Fed. R Evid. 801(c). "The
hearsay rul e does not prevent a witness fromtestifying as to what

he has heard; it is rather a restriction on the proof of fact

through extrajudicial statenents." Dutton v. Evans, 400 U S. 74,
88, 91 S.Ct. 210, 27 L.Ed.2d 213 (1970). "[A] w tness under oath,
subj ect to cross-exam nation, and whose deneanor can be observed by
the trier of fact, is a reliable informant not only as to what he
has seen but also as to what he has heard." 1d.

First, on direct examnation, Lillie Jackson stated that she
heard sonme nmen fromCalifornia refer to Banks as Benny Earl Knox.
Lillie Jackson's statenent was not hearsay. Jackson was nerely
testifying as to what she had heard. Thus, there was no error in
admtting the statenent, plain or otherw se.

Next, on direct examnation, the prosecutor asked Agent
Cavanaugh whether, during his investigation, he was able to
determ ne who was using the nanme Benny Earl Knox. Cavanaugh
replied, "Yes sir. Bobbi e Banks. ™ On cross examnation, the
foll ow ng coll oquy took place:

BY DEFENSE COUNSEL: And why did you want to arrest
Bobbi e Banks?



BY AGENT CAVANAUGH: Because | know he goes by the nane
Benny Earl Knox and | know that
package was comng to him

BY DEFENSE COUNSEL: And how do you know that?

BY AGENT CAVANAUGH: |1'd been told by |aw enforcenment
authorities before that Bobbi e Banks
was using the alias of Benny Earl
Knox in C ai borne County.

BY DEFENSE COUNSEL: Isn't it true that there's
actually a Bennie [sic] Knox that
lives in Port G bson?

BY AGENT CAVANAUGH Yes, sir. Yes, sir.

BY DEFENSE COUNSEL: But you're still contending thathe's
usi ng sonebody else's nane in t he
tine.

Agent Cavanaugh's statenent on direct exam nation that he was
able to determ ne that Bobbi e Banks was using the alias Benny Ear
Knox was not hearsay because it is not a statenent of soneone ot her
than the declarant. See Fed. R Evid. 801(c). Agent's Cavanaugh's
statenent that he was told by |law enforcenent authorities that
Banks was using the alias Benny Earl Knox was hearsay; however, the
statenent was elicited by defense counsel on cross-exam nation
Furthernore, there was no notion to strike any part of Agent
Cavanaugh's previ ous testinony concerning the alias because it was
based solely on this hearsay.

If the injection of allegedly inadm ssible evidence is
attributable to the actions of the defense, the doctrine of

"invited error" applies. US vVv. Lemaire, 712 F.2d 944, 948-49

(5th Cr.), cert. denied, 464 U S. 1012 (1983). Wthout a show ng

of serious jeopardy to the rights of the defendant, reversal is not

required. 1d. at 949.



Def ense counsel deliberately elicited the hearsay testinony in
an apparent strategy to attenpt to weaken the inpact of the
evi dence identifying Banks as using the Knox alias. A few nonents
after the coll oquy, defense counsel stated, "So the only thing you
had i s hearsay testinony that Bobbi e Banks nay have used Benny Knox
as an alias.” In his closing argunent, defense counsel argued to
the jury that the governnent had not neet their burden of proving
t hat Bobbi e Banks used the alias of Benny Earl Knox. Al t hough
defense counsel's strategy failed, Banks's rights were not
seriously jeopardi zed.

Third, and finally, on re-direct exam nation, the prosecutor
asked Agent Cavanaugh whet her Carl os Jackson had told him on the
day that the package was delivered, for whom it was intended.
Agent Cavanaugh responded that Jackson told himthat "the package
was for Benny Earl Knox, and | said -- al so known -- he sai d Bobbie
Banks. "

The governnent acknow edges Cavanaugh's statenent as hearsay,
but argues that the harmess-error doctrine applies. The
i ntroduction of inadm ssible evidence is harm ess and reversal is
not required "[ulnless there is a reasonable possibility that the
inproperly adm tted evidence contributed to the conviction." U.S.

v. Wllianms, 957 F.2d 1238, 1242 (5th Gr. 1992).

Because Banks did not object to Agent Cavanaugh's statenent
that Carlos Jackson told him that Banks was al so known as Benny

Earl Knox, this Court's reviewis limted to whether the adm ssi on



of the statenent resulted in a mscarriage of justice. Before the
trial concluded, the governnent introduced an audi ot ape of Jackson
taken by Agent Cavanaugh on June 4, 1992. On the tape, Jackson
acknow edges that Banks was al so known as Benny Earl Knox. The
i ntroduction of Agent Cavanaugh's statenent did not result in a
m scarriage of justice.

I

Banks next argues that the evidence was insufficient to
support a guilty verdict. He argues that he was not the intended
recipient of the crack; therefore, he did not have know ng
possession of the drugs or know edge of the conspiracy.

Banks was convicted of possession with intent to distribute
crack cocaine and conspiracy for the sane offense. To prove
possession with intent to distribute cocaine in violation of 21
US C 8§ 841(a), the governnent nust show (1) know ng, (2)
possession, (3) withintent to distribute. U.S. v. Minoz, 957 F. 2d

171, 174 (5th Cir.), cert. denied, 113 S . C. 332 (1992). To

convict Banks of conspiracy to possess crack with intent to
distribute, the governnent had to prove beyond a reasonabl e doubt
(1) the existence of an agreenent between two or nore people to
possess with the intent to distribute crack, (2) Banks's know edge
of the conspiracy, and (3) Banks's voluntary participation in the

conspiracy. See Sparks, 2 F.3d at 579.

Lillie Jackson testified that she heard Banks tell her son to

get the package when it cane. She also testified that she heard



people from California refer to Banks as Benny Earl Knox. The
testinony of Banks's defense w tnesses that Banks thought the
package cont ai ned baby cl othes could reasonably be rejected by the
jury as not credible. A reasonable juror could find that Banks's
use of an alias to receive the package denonstrated that he knew

that it did not contain only baby clothes. See U S. v. Marchant,

803 F.2d 174, 175, 177 (5th Cr. 1986)(use of an alias to receive
pornography through the mail supports an inference of guilty
know edge) . Al so damaging to Banks's case was Tara's statenent
when asked by the prosecutor what she woul d have done upon fi ndi ng
that the package of baby clothes contained drugs. Goves stated
t hat she woul d have asked Banks about it.

The evidence was sufficient to establish that Banks was the
i ntended reci pient of the drugs. Because the drugs were obviously
shi pped by a second party, the evidence was also sufficient to
establish that Banks knowngly agreed to participate in the
conspiracy. Further, the anmobunt of crack cocai ne i nvol ved, $12, 000
to $15,000 worth, was sufficient toinfer the intent to distribute.

See U.S. v. Ronero-Reyna, 867 F.2d 834, 836 (5th Cr. 1989).

1]

Banks al so argues that the district court erred by denying his
requested jury instruction that the testinony of a wtness who
hopes to gain nore favorabl e treatnent shoul d be regarded with care
and caution. He argues that the evidence adduced at trial

established that Lillie Jackson, Carlos Jackson, and Tara G oves



were potential defendants in the case; therefore, the instruction
was war r ant ed.
A cautionary acconplice instruction may be appropriate if an

acconplice testifies against a defendant. See U.S. v. Bernal, 814

F.2d 175, 183 (5th Gr. 1987). Carl os Jackson and Tara G oves
testified as a defense wtnesses. Their testinony was intended to
be favorable to Banks. Thus, the cautionary instruction was not
substantively correct as applied to the testinony of Carl os Jackson
and Tara G oves.

Lillie Jackson testified agai nst Banks; however, the district
court <correctly determned that Jackson was not a possible
defendant in the case and had not been favored with better
treatnment in exchange for her testinony. Nothing in the record
i ndi cates that Ms. Jackson was consi dered a possi bl e defendant in
t he case.

Banks argues that Ms. Jackson may al so have been concer ned
about Carlos's and Tara's liability; therefore, the jury should
have been instructed "to take this potential into consideration[.]"
The district court did instruct the jury that, in assessing a
wtness's credibility, it should consider whether the w tness had
a particular reason not to tell the truth or whether they had a
personal interest in the outcone of the case. Thus, the district
court's refusal to give Banks's requested instruction was not an

abuse of discretion.

-10-



|V
Banks also argues that the district court commtted plain
error by allowing the prosecutor to insinuate that the w tness,
Carl os Jackson, had been arrested wth crack cocaine and was a
menber of a gang.
As a general rule, Fed. R Evid. 608(b) prohibits the
adm ssi on of extrinsic evidence, including evidence of conduct that

has not resulted in conviction of a crinme, solely for the purpose

of attacking the credibility of the witness. U.S. v. Martinez, 962
F.2d 1161, 1164 (5th GCr. 1992); U.S. v. Blake, 941 F.2d 334, 338

(5th Cr. 1991), cert. denied, 113 S. C. 596 (1992). Extrinsic

evi dence may, however, be adm ssible if it tends to show bias in
favor of, or against, a party. Martinez, 962 F.2d at 1165. The
probative value of admtting the evidence nust substantially
out wei gh any prejudicial effect under Fed. R Evid. 403. I|d.
During his cross-exam nation of Jackson, the prosecutor asked
Jackson what kind of tatoo he had on his chest. Jackson responded
"Eight ball." The prosecutor also asked Jackson to explain a
drawi ng found in Jackson's closet. When the prosecutor asked
Jackson whet her the drawing said "Eight Ball Possee" and "Nam ng a

few, " Banks's attorney objected, arguing that "[t]his has nothing
to do with ny client[.]" The prosecutor argued that the
questioning was relevant to Jackson's credibility and his loyalty

to Banks. The district court overruled the objection, and the

-11-



prosecut or asked Jackson whet her "those nanmes do exist." Jackson
responded, "No. You know, they exist but, you know, not really."

The governnment argues that Banks's objection to the adm ssion
of the gang testinony was on the basis of rel evancy; therefore, the
obj ection was not effective to preserve appel |l ate revi ew of Banks's
argunent that the testinony was inproper inpeachnent evidence. In
respondi ng to Banks's objection at trial, however, the prosecutor
argued that the evidence was relevant to truthful ness and to bi as.
Thus, the admssibility of the evidence was before the district
court in the overall context of inpeachnent material, and Banks's
objection is sufficient to preserve appellate review

In US. v. Abel, 469 U S. 45, 49, 105 S. C. 465, 83 L. Ed. 2d

450 (1984), the Suprene Court held that testinony regarding a
defense wtness's and the defendant's gang nenbership was
perm ssible extrinsic evidence of bias. The Court reasoned that
the evidence was rel evant because "[a] successful show ng of bias
on the part of a witness woul d have a tendency to nake the facts to
which he testified | ess probable in the eyes of the jury than it
woul d be without such testinony." 1d. at 51.

Banks argues that any the evidence of Jackson's gang
menber shi p was not rel evant because t he gover nnent never introduced
evidence that Banks also belonged to the gang; therefore, bias

coul d not be established. See Martinez, 962 F.2d at 1164. Thi s

argunent is not without nerit; nevertheless, there still is no

basis for reversible error. In the first place, the evidence is

-12-



harm ess to Bank's hinself since it only suggests Jackson's gang
menbership. Second, it is harnm ess to Banks's case.

The prosecutor's stated reason for introducing the testinony
was to inpeach Carlos Jackson's veracity as a witness and to
establ i sh Jackson's bias for Banks. The governnent introduced into
evi dence an audi ot ape of Jackson's statenent to Agent Cavanaugh on
June 4, 1992, and an audi otape of Jackson's statenent to Banks's
attorney shortly before trial. In each tape, Jackson gave a
di fferent account of the incident, both of which differed fromthe
version he gave at trial. Because Jackson's credibility was
undoubtedly so damaged by his giving three versions of the
incident, any effect the evidence of gang activity had on the

jury's verdict was harm ess. See WIllians, 957 F.2d at 1242.

Banks also argues that a witness nmay not be inpeached by
evi dence of arrests not resulting in conviction and that possession
of a controlled substance is not adm ssible evidence of conduct
probative of truthful ness. Banks did not tinely object to the
i ntroduction of the testinony regardi ng Jackson's arrest. Thus,
reviewis limted to plain error, error so fundanental as to have

resulted in a mscarriage of justice. Martinez, 962 F.2d at 1166.

When t he prosecutor asked Jackson whether he had been "found
to have 12 rocks in [his] socks the other day" and whet her Jackson
had been arrested or charged with possession of crack, Jackson

responded negatively. The prosecutor then abandoned that |ine of

- 13-



guesti oni ng. As discussed above, Jackson's credibility was
t horoughly underm ned by the prosecutor's introduction of tape
recordi ngs of Jackson's contradi ctory statenents. The prosecutor's
l[imted reference to Jackson's arrest did not result in a
m scarriage of justice.

\Y

Banks argues that his trial counsel rendered ineffective
assi stance of counsel. He argues that his counsel's failure to
nmove to excl ude the damagi ng hearsay evi dence and the i nadm ssi bl e
evi dence of Jackson's arrest and gang activity was deficient and
that reversal of his conviction is required.

A claimof ineffective assistance of counsel generally cannot
be addressed on direct appeal unless the claimhas been presented
to the district court; otherwise there is no opportunity for the
devel opnent of an adequate record on the nerits of that serious

allegation. U.S. v. Navejar, 963 F.2d 732, 735 (5th CGr. 1992).

Banks presented his claim of ineffective assistance in the
district court at sentencing. Banks nade vague assertions of
i neffectiveness including a claimthat his trial counsel canme to
see himonly once before trial. dains of ineffective assistance
can be resolved only on direct appeal when the record has provided

substantial details about the attorney's conduct. U.S. v. Bounds,

943 F.2d 541, 544 (5th Gr. 1991). The record in this case is
devoid of substantial details regarding trial counsel's conduct.

Accordingly, we decline to address the nerits of this clai mw thout

-14-



prejudice to Banks's right to raise the issue in a proper 8§ 2255

not i on. See U.S. v. Higdon, 832 F.2d 312, 314 (5th Cr. 1987),

cert. denied, 484 U S. 1075 (1988).

VI
For reasons stated herein, the conviction of Bobbie Bank is

AFFI RMED
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