IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7098
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MANUEL MEDOR GARCI A, JR.,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR L-92-219-1
~(Janury 5, 1994)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Manuel Medor Garcia, Jr., contends that his convictions for
possession with intent to distribute cocaine should be reversed
because he was entrapped. "Were the Governnent has induced an
i ndividual to break the | aw and the defense of entrapnent is at
issue, . . . the prosecution nust prove beyond reasonabl e doubt
that the defendant was di sposed to commit the crimnal act prior

to first being approached by Governnent agents." Jacobson v.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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United States, us _ , 112 S. C. 1535, 1540, 118 L. Ed. 2d

174 (1992). Because the jury was charged on the issue of
entrapnent, and rejected the defense, the standard of reviewis
the sanme as that which applies to the sufficiency of the

evidence. United States v. Mra, 994 F.2d 1129, 1136 (5th Cr.),

cert. denied, 114 S. C. 417 (1993). Accordingly, the Court nust

determ ne "whet her, when viewing the evidence in the |ight nost
favorable to the Governnent, a reasonable jury could find, beyond
a reasonabl e doubt, that the defendant was predi sposed to commt

the offense.”" United States v. Hudson, 982 F.2d 160, 162 (5th

Cr.), cert. denied, 114 S. C. 100 (1993).

There was substantial evidence that Garcia was predi sposed
to commt the crine. Garcia nmade numerous statenents which
reveal ed know edge of the drug business, was given opportunities
to withdraw fromthe transactions, and maintained frequent
contact over a period of several weeks with the undercover
officer with whom he was negotiating. "[A] defendant's
ent husiasm for the crinme can satisfy the predisposition
requirenent." 1d. at 162. "Cenerally speaking, a defendant's
testinony cannot by itself establish entrapnent as a nmatter of
| aw because, absent unusual circunstances, the jury is al nost
al ways entitled to disbelieve that testinony." Mra, 994 F. 2d at
1137. The jury could reasonably have disbelieved Garcia's
t esti nony.

Garcia contends that his trial counsel rendered ineffective
assi stance. As a general rule, this Court does not resolve

clains of ineffective assistance of counsel on direct appeal
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unl ess the claimhas been raised before the district court
because no opportunity existed to develop the record on the

merits of the allegation. United States v. Higdon, 832 F.2d 312,

313-14 (5th Gir. 1987), cert. denied, 484 U.S. 1075 (1988)

(citations omtted). The Court has resolved ineffective

assi stance of counsel clains on direct appeal "only in rare cases
where the record allows] [this Court] to evaluate fairly the
merits of the claim" 1d. at 314. The record in the instant
case does not permt such an eval uati on.

AFFI RVED.



