IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7090
Conf er ence Cal endar

ARTHUR LEVERTON ET AL.,
Pl ai ntiffs-Appellees,
ver sus

THE CI TY OF GALVESTON
PCLI CE DEPARTMENT ET AL.,

Def endant s,
J. TREVINO, Oficer, Individually and
Oficially as a Police Oficer for the Gty
of Galveston, and J. JENNINGS, Oficer,
Individually and Oficially as a Police
O ficer for the Gty of Gal veston,
Def endant s- Appel | ant s.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CA-G 92-418
(Decenber 15, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *
O ficers Trevino and Jennings appeal the limted di scovery
order entered by the district court pursuant to Fed. R Cv. P

16. Odinarily, discovery orders are interlocutory and not

appeal able within the anbit of the final judgnent rule. 28

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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US C 8§ 1291, Gaines v. Davis, 928 F.2d 705, 706 (5th Gr.

1991). There is an exception. Oders which deny "a substanti al
claimof qualified imunity are i medi ately appeal abl e under the
Cohen coll ateral order doctrine." Gines, 928 F.2d at 706

(citing Cohen v. Beneficial Industrial Loan Corp., 337 U S. 541,

546, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949)). However, the
affirmati ve defense of qualified i munity "does not shield
governnent officials fromall discovery but only from di scovery

which is either avoidable or overly broad." Lion Boulos v.

Wlson, 834 F.2d 504, 507-08 (5th Cr. 1987).

Di scovery is permtted prior to a ruling on a defendant's
nmotion to dism ss when it:

does not encroach upon his qualified imunity claim

Di scovery orders entered when the defendant's imunity

claimturns at least partially on a factual question;

when the district court is unable to rule on the

imunity defense without further clarification of the

facts; and which are narrowy tailored to uncover only

those facts needed to rule on the inmunity claimare
nei t her avoi dable nor overly broad. Such orders are

not i mredi ately appeal abl e.

Id. at 507-08.

The district court's discovery order was designed to elicit
only the identity of all possible defendants, what they all egedly
did, and was "narrowy tailored." |1d. The discovery order was
not an appeal able interlocutory order within the anbit of

Mtchell v. Forsyth. W are thus without jurisdiction. The

appeal is DI SM SSED.
| T IS FURTHER ORDERED t hat the appellants' notion to strike
the appendi x to the appell ees' opening brief is DEN ED as

unnecessary.



