UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7081
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
STEVEN DONALD KNEZEK,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(L-90-CR-257; L-92-CVv-137)

August 11, 1993

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Steven Donald Knezek appeals, pro se, the denial of his 28
USC § 2255 nmotion to vacate his sentence for firearns
transportati on and possession offenses, violative of 18 U S. C 88
922(k), 924, and 922(g)(1). W VACATE and REMAND.

| .
In July 1990, Knezek was convicted by a jury of know ng

transportationininterstate and foreign commerce of a firearmfrom

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



whi ch the serial nunber had been obliterated and knowi ng possessi on
of afirearmby a convicted felon. That Decenber, he was sentenced
to, inter alia, concurrent inprisonnent terns of 42 nonths and 15
years. In June 1992, this court affirnmed the convictions. See
United States v. Knezek, 964 F.2d 394 (5th Gr. 1992). Because a
detail ed description of those proceedings appears in our prior
opi ni on, we need not recite them here.

I n Novenmber 1992, Knezek filed his 8 2255 notion, asserting
i neffective assistance of counsel and violations of Mranda and the
Fifth Amendnent. The district court denied the notion in January
1993.

1.

On appeal, Knezek pursues only two of the several contentions
raised in his notion: (1) that two incrimnating statenents
i ntroduced into evidence were obtained in violation of Mranda and
the Fifth Amendnent, and (2) that his trial counsel provided
i neffective assistance by failing to investigate the circunstances
surrounding those statenents and to nove to suppress them
Accordingly, his other contentions are abandoned. See Fransaw v.
Lynaugh, 810 F.2d 518, 523 n.7 (5th Cr.), cert. denied, 483 U S.
1008 (1987). As always, we review the district court's
determ nations of |aw de novo, and its findings of fact for clear
error. Kirkpatrick v. Wiitley, 992 F.2d 491, 494 (5th Cr. 1993).

The two statenents of which Knezek conplains were obtained
while he was detained at a secondary inspection station at the

Li ncol n-Juarez Bridge Port-of-Entry near Laredo, Texas. The first



was made during the initial search of his car. After finding sone
anmmunition in a suitcase, the inspector asked Knezek, "Were are
the guns?"; Knezek replied, "They're in there". The second was
made when Knezek was subsequently taken to a separate search room
The sane inspector then asked, "Wwo's the owner of the guns?';
Knezek responded, "They're mne. | bought themat a gun place".
To this point, Knezek had not been gi ven any M randa war ni ngs.
After the second statenent was given, however, a custons specia
agent was called in by the i nspectors; and Knezek was gi ven M randa
war ni ngs. Followng those warnings, Knezek nmade further
incrimnating statenents; specifically, that he had purchased the

guns "at a gun shop back hone", and that he knew about the
obliterated serial nunber

Knezek contends that he was i n custody for purposes of Mranda
at the tinme the first two statenents were taken, and that his
statenents should, therefore, have been suppressed at trial. He
further contends that the statenents were coerced, alleging that he
was questioned at gunpoint, "manhandl ed", and "interrogated wth
zeal ".? Knezek's petition to the district court included a sworn
statenent to the sane effect.? The governnent presented no

evi dence i n opposition, and erroneously asserted that Knezek cited

only the Mranda violation as the basis for his coercion

2 The coercion issue was deened waived at trial by Knezek's
counsel's failure to develop it. See Knezek, 964 F.2d at 398-99.

3 The sworn pleadings of a pro se prisoner are considered as
evidence. See Isquith v. Mddle South UWilities, Inc., 847 F.2d
186, 194-95 (5th Cr.), cert. denied, 488 U S. 926 (1988).
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allegation. Likewi se, the district court did not address Knezek's
coercion allegations, but held instead that there sinply had been
no "custody" triggering M randa.

Contrary to Knezek' s assertions, a Mranda vi ol ati on, standi ng
alone, will not entitle himto 8 2255 relief, in light of his post-
M randa adm ssions that he bought the guns "back honme" and that he
knew about the serial nunber. "[A] nere violation of Mranda's
“prophyl actic' procedures does not trigger the fruit of the
poi sonous tree doctrine". United States v. Bengivenga, 845 F.2d
593, 601 (5th Cr.), cert. denied, 488 U S. 924 (1988); see Oegon
v. Elstad, 470 U S. 298, 309 (1985). Therefore, the subsequent
statenents could still be adm ssible, and the prior statenents thus
harm ess beyond a reasonabl e doubt. See Chapnman v. California, 386
U S. 18 (1967).

The "derivative evidence rule" wll operate to bar the
adm ssion of a subsequent confession, however, "when an actua
constitutional violation occurs, as where a suspect confesses in
response to coercion". Bengivenga, 845 F.2d at 601. This court
previously determ ned that Knezek waived the coercion issue at
trial, see Knezek, 964 F.2d at 399; but, in a § 2255 proceedi ng, an
i ssue procedurally defaulted may nonethel ess be examned if the
petitioner establishes (1) cause excusing the default, and (2)
prejudice resulting fromthe error. United States v. Bondurant,
689 F. 2d 1246, 1250 (5th G r. 1982). Knezek assigns as "cause" his
attorney's i neffectiveness, and as "prejudi ce" the adm ssion of the

conf essi ons.



O course, a 8§ 2255 petitioner cannot neet the cause and
prejudi ce requirenents sinply by making conclusory assertions of
i neffective assi stance; he nmust present evi dence tendi ng to support
his cl ai ns. Here, however, and as noted, Knezek supported his
allegations with a sworn statenent that he had been i nterrogated at
gunpoint. Additionally, in the underlying proceedings, there were
i ndi cations that Knezek was di ssatisfiedwth his counsel's actions
wWth regard to the confessions. See Knezek, 964 F.2d at 398 nn.9
& 10. Although we have serious doubts about the reliability of
that evidence, it tends to support Knezek's contentions regarding
t he questions of custody,* coercion, and ineffective assistance,?®
and any credibility determnations nust be nmade in the first

i nstance by the district court.

4 A suspect is in "custody" for Mranda purposes "when placed
under formal arrest or when a reasonable person in the suspect's
position would have understood the situation to constitute a
restraint on freedom of novenent or the degree which the |aw
associates with formal arrest". United States v. Park, 947 F.2d
130, 138 (5th Gr. 1991), vacated in part on other grounds, 951
F.2d 634 (5th Gr. 1992). Certainly, any questioning at gunpoi nt
woul d be nost relevant to this inquiry.

5 To obtain relief on grounds of ineffective assistance, Knezek
must show both (1) that his counsel's performance was deficient,
falling bel ow an obj ective standard of reasonabl eness, and (2) that
the deficient performance prejudiced his defense. Strickland v.
Washi ngton, 466 U. S. 668, 687-88 (1984). Again, it would certainly
be relevant to this inquiry if Knezek had informed his attorney
that he was interrogated at gunpoint and the attorney had done
not hi ng about it.



L1l
Because the district court did not address evidence of
coercion, we must VACATE the judgnent and REMAND for further
proceedi ngs consistent with this opinion.

VACATED and REMANDED



