IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7072

Summary Cal endar

FREDDI E L. LYTAL,
Peti ti oner- Appel | ant,

vVer sus
EDWARD HARGETT, Superi ntendent,

M ssi ssippi State Penitentiary
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA EC91-34-D- D)

(April 22, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Freddie Lytal filed a habeas petition in 1991. The district
court denied relief. VLytal filed a "notion for rehearing," which
the district judge construed as a Rule 60(b) notion and deni ed.
Lytal appeal ed the denial of that notion. This court dism ssed the
appeal in an unpublished opinion. Lytal then filed a second Rule

60(b) notion, asking the district judge to vacate the origina

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



j udgnent because his failure to make a tinely notice of appeal was
due to m stake, inadvertence or excusable neglect. The district
j udge denied the notion and Lytal appeal ed.

The state contends we should dismss Lytal's appeal as an
effort to nmake an untinely appeal of the district judge's original
deni al of habeas relief. Lytal's second 60(b) notion did not focus
on the nerits of his habeas claim instead arguing that Lytal's
m stakes that led to the dism ssal of his first appeal constitute
a ground for 60(b) relief. H s appeal fromthat new argunent was
tinmely taken.

W review the district court's treatnent of a Rule 60(b)

nmotion for abuse of discretion. See Seven El ves v. Eskenazi, 635

F.2d 396, 402 (5th Gr. Unit A Jan. 1981) (listing relevant
factors). W find no abuse of discretionin the court's assessnent
of this case.

AFFI RVED



