IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7068
Conf er ence Cal endar

UNTI ED STATES OF AMERI CA
Pl ai ntiff-Appellant,
vVer sus
SALVADCR M RANDA- ROVAN,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Southern District of Texas
USDC No. CR M- 200-1

August 18, 1993
Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Sal vador M randa- Roman argues that there was insufficient
evi dence to support his conviction because the Governnent did not
prove that he physically possessed mari huana. The standard of
review for a claimthat the evidence was insufficient to support
a conviction is whether any rational trier of fact could have

found the essential elenents of the offense beyond a reasonabl e

doubt. United States v. Lopez, 979 F.2d 1024, 1028 (5th Gr.

1992), cert. denied, 113 S.Ct. 2349 (1993). The evidence is

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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viewed in the |ight nost favorable to the jury verdict. United

States v. Ruiz, 987 F.2d 243, 250 (5th Cir.), petition for cert.

filed, (June 21, 1993). It is the function of the jury, not the
reviewi ng court, to weigh the evidence, determne the credibility
of the witnesses, and find the facts. 1d. The scope of

appel l ate review remai ns the sane regardl ess whether the evidence

is direct or circunstanti al . United States v. Lorence, 706 F.2d

512, 518 (5th Gr. 1983). A conviction for possession of
mari huana with the intent to distribute requires proof of three
el ements: (1) knowi ng (2) possession of marihuana (3) with
intent to distribute it. Lopez, 979 F.2d at 1031l.

Possessi on may be actual or constructive and may be proved

by circunstantial evidence. United States v. Vergara, 687 F.2d

57, 61 (5th Gr. 1982). Constructive possession is the ability

to reduce an object to actual possession. United States v.

Posner, 868 F.2d 720, 723 (5th Gr. 1989). GCenerally, know ng
possession may be inferred fromcontrol over the contraband al ong
with other circunstantial evidence that is suspicious in nature

or denonstrates guilty knowl edge. United States v. Martinez-

Mer cado, 888 F.2d 1484, 1491 (5th Gr. 1989). A "less-than-
credi bl e explanation" for a defendant's actions may al so form
"part of the overall circunstantial evidence from which

possessi on and knowl edge may be inferred." United States v.

D az-Carreon, 915 F. 2d 951, 955 (5th Gr. 1990) (internal

gquotations and citation omtted). Intent to distribute may be
inferred fromthe possession of a |arge quantity of narcotics.

See United States v. Kaufnman, 858 F.2d 994, 1000 (5th G r. 1988)
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(def endant had al nost ten pounds of marihuana, a quantity not for
personal consunption).

M randa was found |ying next to two bags of marihuana in an
area where officers found ten other bags of marihuana. The total
wei ght of mari huana was 503 pounds. No one other than M randa
was found in the area, and Mranda explained his presence by
stating that he was going to work or was |ooking for work at
about 3:30 a.m

M randa argues that the Ninth Crcuit's decision in United

States v. Jose Luis L., 978 F.2d 543 (9th Gr. 1992) is

appl i cabl e because the Governnent did not show that M randa
carried or possessed the mari huana. |In that case, the
defendant's footprints passed by a cache of mari huana, and border
patrol agents found the defendant one-half mle fromthe | ocation
where the mari huana was found. Luis, 978 F.2d at 544-545. In
contrast, Mranda was found |ying next to two of the bundles of

mari huana. See United States v. Rodriguez-Mreles, 896 F.2d 890,

891, 893 (5th Cr. 1990) (evidence sufficient where defendant
found sleeping within a few yards of an outhouse filled with
mar i huana and footprint evidence indicated defendant involved in

transporting mari huana); United States v. Rojas-Mrtinez, 968

F.2d 415, 421 (5th Gr. 1992) (evidence sufficient where group
was spotted carrying bundles, footprints matched and no ot her
group spotted crossing the border that night).

AFFI RVED.



