IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7064
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JULI AN SANDOVAL, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CR-L-92-221-01)

(Decenber 8, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

The facts underlying this appeal are as foll ows: Jul i an
Sandoval was arrested at the Interstate 35 checkpoi nt near Laredo,
Texas, after Border Patrol agents di scovered a hidden conpart nent
in the trailer of the eighteen-wheel truck he was driving. The
hi dden conpartnent contained approximtely 2,334 pounds of

mar i j uana.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Sandoval had arrived at the checkpoint at 8:00 p.m on August
14, 1992, and reported that he was hauling pallets from Edi nburg,
Texas, to Ml eshoe, Texas. Because Sandoval was hesitant in
answeri ng questions and appeared nervous, the agent requested that
Sandoval pull over for a secondary inspection. Sandoval conplied
and a trained dog alerted to the presence of drugs at the front end
of the trailer. The agent asked for Sandoval's cargo invoice and
noti ced that Sandoval's hands trenbl ed as he handed it to him The
i nvoi ce, bearing nunber 7767, indicated that the pallets were paid
for in cash, but were to be shipped to T & S Produce in Ml eshoe.
A second invoice, bearing nunber 7766, was retrieved fromthe cab
and showed that the pallets were paid for in cash and picked up at
J & R Supply in McAllen. The agent could not get a listing for T
& S Produce in Mil eshoe fromdirectory assistance.

A DEA officer arrived and Sandoval explained to himthat he
was driving the rig for his enployer, Diego Bernal, that he had
pi cked up the |l oaded trailer fromBernal, and that he was desti ned
for Mul eshoe to pick up a load of waternelons. The DEA officer
noted that Sandoval was driving an unventilated, non-refrigerated
truck. The DEA officer attenpted to verify Sandoval's expl anati on
by calling the tel ephone nunber that Sandoval provided. A person
identifying hinself as Di ego Bernal cane to the phone, but remai ned
silent when asked to confirm whether he supplied a trailer to
Sandoval and then hung up. During a second inspection by a

different trai ned dog, which also alerted to the presence of drugs



at the front of the trailer, the DEA officer observed Sandova
munbling to and crossing hinself as if in prayer.

Fifteen agents unloaded several hundred pallets from the
trailer and discovered a wall with new screws and fresh caul ki ng.
The agents drilled a small hole in the wall, which enabled themto
see several bundles and a | eafy green substance. The agents then
renoved the wall and seized the nmarijuana.

Enpl oyees of J & R Supply testified that Sandoval arrived at
J & R Supply at 4:00 p.m on August 14th in a virtually enpty
tractor-trailer rig acconpani ed by an unidentified male. Sandoval
purchased 360 pallets and instructed one of the enpl oyees, Marcos
Martinez, to prepare the second receipt indicating that the pallets
were to be shipped to T & S Produce. Then the nmen watched as store
personnel | oaded the pallets onto the truck. One of the owners of
T & S Produce testified that T & S Produce has never been | ocated,
or maintained an office, in Mileshoe.

I

Sandoval argues that the evidence was insufficient to prove
t hat he know ngly possessed marijuanawith intent to distributeit.
In reviewwng the sufficiency of the evidence, this court nust
exam ne the evidence in the |light nost favorable to the governnent
and nust uphold the conviction if a rational trier of fact could
have found the essential elenents of the offense beyond a

reasonabl e doubt. US vVv. @&llo, 927 F.2d 815, 820 (5th Cr.

1991). Because Sandoval failed to renew his notion for judgnent of



acquittal at the close of all of the evidence, we nust determ ne
only whet her there was a mani fest m scarriage of justice. U.S. v.

Pierre, 958 F.2d 1304, 1310 (5th Cr.) (en banc), cert. denied, 113

S.C. 280 (1992). "Such a mscarriage would exist only if the
record is devoid of evidence pointing to guilt, or because the
evidence on a key elenent of the offense was so tenuous that a
conviction would be shocking." Id. (internal quotation and
citation omtted).

To convict Sandoval, the governnent had to prove the know ng
possession of the contraband with intent to distribute. U.S. V.

WIlians-Hendricks, 805 F.2d 496, 500 (5th Cr. 1986) (internal

citation omtted). The exercise of domnion or control over a
nmotor vehicle in which a contraband substance is conceal ed may be

deened to be possession of contraband. U.S. v. divier-Becerril,

861 F.2d 424, 426 (5th Gr. 1988) (internal quotation and citation
omtted). Possession and intent to distribute nmay be inferred
solely from the possession of a |arge anount of the substance.

US. v. Prieto-Tejas, 779 F.2d 1098, 1101 (5th Gr. 1986). The

"proof that possession of contraband is knowing w |l usually depend

on i nference and circunstanti al evidence." U.S. v. R chardson, 848

F.2d 509, 514 (5th Gr. 1988). "Circunstances al together
i nconclusive, if separately considered, may, by their nunber and
j oi nt oper ati on, especially when corroborated by nor al
coi nci dences, be sufficient to constitute conclusive proof." I|d.

(internal quotation and citation omtted). Wen the case involves



hi dden conpartnents in a vehicle, reliance may not be placed solely
on control, there should be corroboration of circunstances

evi denci ng a consci ousness of guilt. Qivier-Becerril, 861 F. 2d at

426-27. Nervous behavior during questioning and providing fal se

information established "guilty know edge." US v. Ayvala, 887

F.2d 62, 68 (5th Cir. 1989).

The evi dence supports the jury's verdict. The record contains
sufficient evidence that Sandoval exercised control and dom nion
over the rig containing an extrenely |arge anount of nmarijuana,
thereby satisfying the elenents of possession and intent to
distribute. Trial testinony established that (i) the contraband
was | ocat ed behind a newWy constructed wall contai ning shiny screws
and fresh caulking; (ii) Sandoval |ied about picking up a fully
| oaded trailer and that he had possession of the trailer before it
was | oaded; (iii) he supervised the |oading of the pallets; (iv) he
instructed a J & R Supply enployee to falsify the second receipt;
(v) he lied about his destination; (vi) he was wunable to
substantiate his enploynent by Diego Bernal; (vii) his story was
i nconsistent (during the first questioning he was delivering
pallets, but later he clained to be on his way to pick up
wat ernmel ons); and (viii) he exhibited nervous behavior at |east
three tines during the inspection. Al of the foregoing evidence
shows a consci ousness of guilt sufficient to support the inference

ot herwi se flowi ng fromthe command of the truck, and, accordingly,



the jury's verdict does not constitute a manifest m scarri age of
justice.
|1

Sandoval contends that he received ineffective assistance of
counsel because his attorney allowed himto testify. A claimof
i neffective assistance of counsel cannot be resolved on direct
appeal when the claim has not been raised before the district
court, because there has not been an opportunity to develop the

record on the nerits of the allegations. U.S. v. Pierce, 959 F. 2d

1297, 1301 (5th Gir. 1992), cert. denied, 113. S. . 621 (1992).

[ 11
For the reasons stated herein, the conviction of Julian
Sandoval is

AFFI RMED



